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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

In re:

PETITION OF ICG TELECOM GROUP, INC. FOR Docket No. 99-00377
ARBITRATION WITH BELLSOUTH

TELECOMMUNICATIONS, INC. PURSUANT TO

SECTION 252 OF THE TELECOMMUNICATIONS ACT

OF 1996

PETITION FOR ARBITRATION OF ITC*DELTACOM Docket No. 99-00430
COMMUNICATIONS, INC. WITH BELLSOUTH

TELECOMMUNICATIONS, INC. PURSUANT TO THE

TELECOMMUNICATIONS ACT OF 1996

ICG TELECOM GROUP, INC.’S
POST-HEARING BRIEF

ICG Telecom Group, Inc. (ICG”) hereby files its Post-Hearing Brief in the above-

captioned proceeding.

STATEMENT OF CASE

ICG is a competitive local exchange carrier (“CLEC?) that offers local exchange and

other services in Tennessee. In order to provide service, ICG sought, and entered into, an

interconnection agreement with BellSouth Telecommunications, Inc. (“BellSouth™). On

December 18, 1998, pursuant to the terms of the parties’ agreement, BellSouth notified ICG

that it wished to negotiate a new agreement pursuant to Section 251 of the Communications

Act of 1934, as amended (“Act”). Despite meeting for several negotiating sessions over the next

several months, the parties were unable to reach agreement on a number of issues. On May 27,

1999, ICG filed a Petition for Arbitration pursuant to Section 252 of the Act, requesting that

the Tennessee Regulatory Authority (“Authority”) resolve twenty-six disputed issues.
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One of those issues - whether the Authority should require reciprocal compensation
for calls to Internet Service Providers (“ISPs”) - was consolidated with the same issue in the
Petition for Arbitration filed by ITC*DeltaCom (“DeltaCom”) in Docket No. 99-00430." The
disputed issues between ICG and BellSouth, including the issue of reciprocal compensation for
ISP-bound traffic, have been or are being arbitrated by the parties in five other states
throughout BellSouth’s operating region.

As of the filing of this brief, two states - North Carolina and Alabama - have issued
arbitration orders resolving the disputed issues.?> Both states ruled in ICG’s favor on virtually
every issue before them,” including reciprocal compensation for ISP-bound traffic. [ re Petition
by ICG Telecom Group, Inc. for Arbitration of Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996, Docket
No. P-582, Sub 6 (N.C. Utils. Comm’n rel. Nov. 4, 1999) (“North Carolina Order”); In re
Petition by ICG Telecom Group, Inc. for Arbitration of Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996, Docket

27069 (Ala. Pub. Serv. Comm’n rel. Nov. 10, 1999) (“Alabama Order”).}

1

See October 25, 1999 Notice of Arbitration Hearing. The remaining ICG issues were addressed at
a hearing held by the Authority on November 22-23, 1999 in Docket No. 99-00377.

? The parties also have concluded their arbitration in Florida and a decision is expected there on
December 7, 1999. An arbitration proceeding is currently underway in Kentucky.

’ Many of the issues had been settled by the parties or otherwise were not before the Alabama and
North Carolina commissions.

¢ Copies of the North Carolina Order and the Alabama Order are attached hereto as Exhibits 1 and
2, respectively.
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ARGUMENT

The record in this proceeding establishes that the issue of reciprocal compensation
for ISP-bound traffic is one of critical importance to ICG in particular and CLECs generally.
ISPs have not had their needs met by BellSouth and other incumbent local exchange carriers
(“ILECs”). See Schonhaut Direct at 3-4; Starkey Direct at 8, 10-11, 20-21. As a result, ICG and
other CLECs have been far more successful in obtaining ISP customers than has BellSouth. ISP
access lines represent approximately 50% of ICG’s total access lines in BellSouth territory,
including Tennessee. Schonhaut Cross-Exam. at Tr. 492. BellSouth’s attempt to exclude those
customers from reciprocal compensation targets that segment of ICG’s customer base where
ICG has been most successful in competing with BellSouth and threatens to leave ICG in the
position of delivering a tremendous number of calls from BellSouth customers - and thereby
incurring the costs that BellSouth avoids - without any compensation from BellSouth.
Schonhaut Direct at 8-9.

ICG’s loss would be BellSouth’s gain because BellSouth would be given a free ride
while ICG incurred the costs associated with providing Internet access to BellSouth’s customers.
This would translate into a double competitive advantage for BellSouth: not only would it
avoid paying the costs generated by its customers, it would foist those costs off on a competitor.

Having lost in the marketplace, BellSouth is now asking the Authority to distort that
market result and provide BellSouth with protection from the competition that has begun to
erode its monopoly market share. The Authority should not allow BellSouth to shield itself
from the pressures of competition and to avoid having to pay for the costs its customers have

generated.
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L THE AUTHORITY HAS JURISDICTION TO ADDRESS COMPENSATION
FOR ISP-BOUND TRAFFIC.

The threshold issue that the Authority must address in deciding whether to require
reciprocal compensation for ISP-bound traffic is whether it has the authority to do so under the
Federal Communications Commission’s (“FCC’s”) February 26, 1999 order, Implementation of
the Local Competition Provisions in the Telecommunications Act of 1996, Declaratory Ruling in CC
Docket No. 96-98 & Notice of Proposed Rulemaking in CC Docket No. 99-68, 14 FCC Red 3689
(1999) (“Declaratory Ruling”). As discussed in Section LA below, the answer to that question
is yes. The FCC’s Declaratory Ruling is unequivocal that the Authority has the power to
address compensation for ISP-bound traffic. Moreover, as explained in Section LB below, even
leaving the Declaratory Ruling aside, the Authority would have the authority - indeed the duty
- under Section 252 of the Act to address compensation for ISP-bound traffic as an “open issue”
for the parties’ negotiation/arbitration.

BellSouth does not seriously contest the Authority’s jurisdiction to address
compensation for ISP-bound traffic under the Declaratory Ruling. Rather, BellSouth argues that
the Authority lacks the power to do so in a Section 251/252 arbitration. For the reasons
discussed in Section I.C, this argument depends on a tortured reading of the Act and is

completely without merit.

A. The FCC’s February 26, 1999 Declaratory Ruling Makes Clear That the
Authority Has Jurisdiction to Address Compensation for Calls to ISPs.

In the Declaratory Ruling, the FCC held that, although mixed, ISP-bound traffic
appears to be largely interstate. Declaratory Ruling { 12. The FCC therefore asserted
jurisdiction over ISP-bound traffic. 7d,

The FCC was explicit, however, that its jurisdictional ruling in no way precludes
state commissions from requiring reciprocal compensation for ISP-bound traffic under Section

252 of the Act. The following excerpts from the Declaratory Ruling make this absolutely clear:
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Our determination that at least a substantial portion of dial-up ISP-
bound traffic is interstate does not, however, alter the current ESP
exemption . . . . Nor, as we discuss below, is it dispositive of
interconnection disputes currently before state commissions.’

We find no reason to interfere with state commission findings as to
whether reciprocal compensation provisions of interconnection
agreements apply to ISP-bound traffic.®
{NJothing in this Declaratory Ruling precludes state commissions from
determining, pursuant to contractual principles or other legal or equitable
considerations, that reciprocal compensation is an appropriate interim
inter-carrier compensation rule pending completion of the rulemaking we
initiate [in this Declaratory Ruling.J

Even where parties to interconnection agreements do not voluntarily
agree on an inter-carrier compensation mechanism for ISP-bound traffic,

state commissions nonetheless may determine in their arbitration

proceedings at this point that reciprocal compensation should be paid for
this traffic.’

While the Declaratory Ruling was completely clear on this point, the FCC has since
provided an interpretation of that decision that removes any doubt as to the authority of state
commissions to address reciprocal compensation for ISP-bound traffic in Section 252
arbitrations. In Bell Atlantic Delaware, Inc. v. Global NAPs, Inc., ECC 99-381 (Dec. 2, 1999), the
FCC had before it a formal complaint brought by Bell Atlantic challenging Global NAPs’
federal tariff, which included a per-minute charge assessed on originating local exchange carriers
(“LECs”) for the delivery of ISP-bound traffic.” Bell Atlantic contended that compensation for
the delivery of ISP-bound calls was an open issue before the Massachusetts Department of
Telecommunications and Energy (“Massachusetts DTE”) and the tariff provision was therefore
unreasonable because it imposed an uncertain charge. Id. at 2. The FCC agreed, finding that

there was an open dispute concerning the application of reciprocal compensation to ISP-bound

*  Declaratory Ruling 9 20 (emphasis added).
¢ I f21.
" Id. 127 (emphasis added).
®  Id. 125 (emphasis added).
A copy of the decision is attached hereto as Exhibit 3.

5
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traffic before the Massachusetts DTE and that the tariff therefore was contingent and unclear.

Id. at 12-14,

In the course of so holding, the FCC analyzed the Declaratory Ruling’s discussion of

state authority to address reciprocal compensation for ISP-bound traffic. The FCC stated:

[{]t was within our discretion to direct in the [Declaratory Ruling] that, on
an interim basis, inter-carrier compensation for ISP-bound traffic should
be treated as an “open issue” subject to the state-supervised
negotiation/mediation/arbitration processes set forth in sections 251 and
252 of the Act. Accordingly, whether the existing interconnection
agreement between Bell Atlantic and Global NAPs does or should
provide for inter-carrier compensation for ISP-bound traffic is an
appropriate area of inquiry for the Massachusetts DTE under sections 251
and 252 of the Act, even though ISP-bound traffic is largely interstate.

Id. at 12. Obviously, if reciprocal compensation for ISP-bound traffic is an appropriate subject
for review by the Massachusetts DTE, it is also appropriate for review by the Authority.

B. Section 252 Provides Authority with Jurisdiction to Address the Issue.

Second, as the Global NAPs decision suggests, the Authority would have ample

power to address this issue under Section 252 of the Act even absent the Declaratory Ruling.
Section 252(b)(4)(C) of the Act expressly mandates that state commissions take action during
an arbitration proceeding to “resolve each issue set forth in the petition and the response, if
any, by imposing appropriate conditions as required to implement subsection (c) of [Section
252] upon the parties to the agreement. . ..” 47 U.S.C. § 252(b) (4)(C). Section 252(c) of the

Act goes on to state, in relevant part, that:

[ln resolving by arbitration . . . any open issues and imposing any
conditions upon the parties to the agreement, a State commission shall

(1) ensure that such resolution and conditions meet the requirements
of section 251 of this title, including the regulations prescribed by the
[Federal Communications] Commission pursuant to section 251 of this
title . . ..

47 U.S.C. § 252(c). Accordingly, state commissions are not only permitted but are in fact

obligated by Section 252 of the Act to resolve any and all issues for which the parties have
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requested resolution, provided that those issues remain open and that resolution of those

1ssues does not conflict with Section 251 of the Act.

C. BellSouth’s Contention That Reciprocal Compensation for ISP-Bound
Traffic Is Outside the Scope of the Authority’s Section 252 Jurisdiction
Has Been Unanimously Rejected.

Precluded by the clear language of the Declaratory Ruling and the Act from making
a direct challenge to the Authority’s jurisdiction, BellSouth is left to argue that, given the
Declaratory Ruling’s finding that ISP-bound calls are jurisdictionally largely interstate, such calls
are outside of the scope of the local interconnection provisions of Sections 251 and 252 of the
Act. In BellSouth’s view, since Section 251(b)(5) of the Act concerns inter-carrier compensation
for local traffic and the FCC has held that calls to ISPs are jurisdictionally interstate, Section
251(b)(5) does not govern inter-carrier compensation for ISP-bound calls. Thus, according to
BellSouth, state commissions do not have the authority to require reciprocal compensation for
ISP-bound calls in Section 252 arbitration proceedings since Section 252 only gives the state
commissions jurisdiction over agreements negotiated pursuant to Section 251. See Varner Direct
at 4-5.

The Declaratory Ruling makes clear that BellSouth’s view is wrong. The FCC held
explicitly:

Although reciprocal compensation is mandated under section 251(b)(5)

only for the transport and termination of local traffic, neither the statute

nor our rules prohibit a state commission from concluding in an

arbitration that reciprocal compensation is appropriate in certain

instances not addressed by section 251(b)(5), so long as there is no

conflict with governing federal law. A state commission’s decision to

impose reciprocal compensation obligations in an arbitration proceeding

— or a subsequent state commission decision that those obligations

encompass ISP-bound traffic - does not conflict with any [FCC] rule
regarding ISP-bound traffic.

Declaratory Ruling § 26. Thus, “in the absence [of] a federal rule, state commissions have the

authority under section 252 of the Act to determine inter-carrier compensation for ISP-bound

1084634 v1; NBWQO1!.DOC




traffic.” Id. § 26 n. 87; see also Alabama Order at 9 (“the FCC specifically recognized the
authority of state Commissions under 47 U.S.C. §252 to determine inter-carrier compensation
for ISP-bound traffic and to impose reciprocal compensation obligations in arbitration
proceedings in the absence of a federal rule to the contrary”).

Not only does the Declaratory Ruling hold that the states can set inter-carrier
compensation rates for ISP-bound traffic, but also the FCC tentatively concluded that the final

rule it ultimately will adopt will be that the states should do so:

We tentatively conclude that, as a matter of federal policy, the inter-
carrier compensation for this interstate telecommunications traffic should
be governed prospectively by interconnection agreements negotiated and
arbitrated under sections 251 and 252 of the Act. Resolution of failures to
reach agreement on inter-carrier compensation for interstate ISP-bound
traffic then would occur through arbitrations conducted by state
commussions, which are appealable to federal district courts.

Declaratory Ruling §30. Obviously, if the FCC believes that the most appropriate mechanism
for establishing inter-carrier compensation mechanisms for ISP-bound traffic is the
negotiation/state arbitration process, then, in the FCC’s view, there is no question that state
commissions have the authority to address the issue in Section 252 arbitrations, notwithstanding
the FCC’s jurisdictional finding.

BellSouth’s arguments to the contrary are nothing more than a collateral attack on
the FCC’s Declaratory Ruling and, as such, may not be heard by the Authority. The Hobbs Act
grants exclusive jurisdiction to the United States Courts of Appeals to determine the validity
of all final orders of the FCC. 28 U.S.C. § 2342. The United States Court of Appeals for the
Ninth Circuit has explicitly held that challenges to the FCC’s holding in the Declaratory Ruling
that state commissions have jurisdiction to address reciprocal compensation for ISP-bound
traffic fall within the scope of the Hobbs Act. US West Communications v. MFS Intelenet, Inc.,
Nos. 98-35146, 98-35203, 1999 U.S. App. LEXIS 25032, at *27 (9th Cir. Oct. 8, 1999) (“[Tlhe

Hobbs Act grants exclusive jurisdiction to courts of appeals to determine the validity of all final
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orders of the FCC”). Thus, the only appropriate forum for BellSouth’s arguments was an
appellate court challenge of the Declaratory Ruling. Id.

In fact, BellSouth raised precisely such a challenge before the United States Court of
Appeals for the District of Columbia Circuit. See Bell Atlantic Tel. Cos., et al. v. FCC, No. 99-
1094, et al. (D.C. Cir. filed Mar. 8, 1999). BellSouth is proceeding with its court challenge to
the Declaratory Ruling. That proceeding is the appropriate forum. BellSouth is precluded, as

a matter of law, from raising the same challenge here.
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IIL. THE AUTHORITY SHOULD REQUIRE RECIPROCAL COMPENSATION
FOR ISP-BOUND CALLS.

Having established that the Authority has jurisdiction to require reciprocal
compensation for ISP-bound traffic, the question becomes whether it should. Both the simple
principle that ICG is entitled to be reimbursed for the costs that it incurs on behalf of BellSouth
and important public policy considerations dictate that the answer to that question is yes.
Moreover, the FCC, in the Declaratory Ruling, strongly suggested that state commissions should
require reciprocal compensation for ISP-bound traffic. Finally, it is significant that the
overwhelming majority of the state commissions and all of the federal courts that have

addressed the issue have required or upheld reciprocal compensation for ISP-bound traffic.

A. ICG Incurs Costs - That BellSouth Avoids - in Delivering BellSouth
Traffic to ISP Customers and Is Entitled to Recover Those Costs.

At issue is whether BellSouth should be required to pay the costs that ICG incurs
when ICG delivers traffic that originates on BellSouth’s network and is directed to a customer
on ICG’s network that happens to be an ISP. The costs incurred by ICG in delivering a call
bound for an ISP customer do not differ from those generated by calls bound for an ICG
business or residential customer. As discussed in subsection ILA.1 below, ICG believes that in
both instances it is entitled to recover those costs from BellSouth.

It is BellSouth’s position that in the case of ISP-bound traffic, not only should ICG
make its facilities available to BellSouth’s customers for free, but ICG should pay BellSouth a
portion of the revenue that ICG receives from its ISP customers. As discussed in subsection
IL.A.2 below, that argument is utterly without merit because (aside from being economically
irrational) it assumes a regulatory framework for ISP traffic that the FCC has repeatedly and

unequivocally rejected.
1. ICG Incurs the Same Costs in Delivering BellSouth Traffic to an
ICG Customer Regardless of Whether the Customer Is an ISP.

10
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The parties agree that one of the chief principles governing inter-carrier
compensation 1s that carriers should be compensated for the costs they incur as a result of
delivering each other’s traffic. As BellSouth witness Taylor put it in his opening statement, “I
think everybody agrees that both BellSouth and ITC*DeltaCom and ICG ought to be
compensated for the costs that are caused when the end-user dials up the Internet.” Taylor
Summary at Tr. 533. All that ICG is requesting is that it be permitted to recover the costs it

incurs in delivering BellSouth’s traffic to ICG’s ISP customers.

a.  BellSouth Acknowledges That in the Case of Local Calls to
Non-ISP  Customers, It Should Pay Reciprocal
Compensation to ICG to Compensate ICG for the Costs
ICG Incurs on Behalf of BellSouth.

In the case of a BellSouth-originated call delivered by ICG to an ICG business or
residential customer, BellSouth does not contest that the payment of reciprocal compensation
is appropriate because BellSouth is paying ICG for the costs ICG incurs in delivering
BellSouth’s traffic. This was made clear in two of the diagrams attached to BellSouth witness
Varner’s direct testimony: Diagram A, depicting a local call originated on BellSouth’s network
and delivered to a BellSouth customer; and Diagram B, depicting two calls, one a local call
originated by an End User on BellSouth’s network and delivered by a CLEC to the CLEC’s
End User, and the other a call flowing in the other direction (a call originated by an End User
on the CLEC’s network and delivered by BellSouth to a BellSouth End User). As between
paying reciprocal compensation for the delivery of a local call and delivering that call itself,
BellSouth is economically indifferent because in the first case, BellSouth is simply paying a

CLEC for the costs BellSouth avoids by not delivering the call itself. Starkey Direct at 16."

' See also Varner Cross-Exam. at Tr. 689:

Q. So the amount of the reciprocal compensation represents costs that
Bell would otherwise incur; is that correct?

A. Yes, and we’re still paying them through the reciprocal

11
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b. The Network Functionality and the Costs Incurred Are the
Same Regardless of Whether the End User to Whom ICG
Delivers a BellSouth Call Is an ISP.

The record in this proceeding establishes that BellSouth-originated calls delivered by
ICG to an ISP are no different from calls delivered to a residential or business customer in either
their use of ICG’s network or the costs ICG incurs on BellSouth’s behalf. As ICG witness

Starkey testified:

[Rlegardless of whether the originating customer dials either [an] ICG
residential customer or [an] ISP customer, the call travels from the
originating customer’s premises to the BST central office switch, which
then routes the call to the BST/ICG interconnection point and ultimately
to the ICG switch. From the ICG switch the call is then transported to

either the residential customer or the ISP customer depending upon the
number dialed by the BST caller.

Starkey Direct at 14; see Starkey Direct, Diagram 1 (showing that calls from a BellSouth
customer to an ICG residential customer and to an ICG ISP customer are identical in their use
of ICG’s network). Thus, a “ten minute call originated on the BST network and directed to the
ICG network travels exactly the same path, requires the use of exactly the same facilities and
generates exactly the same level of cost regardless of whether that call is dialed to an ICG local
residential customer or to an ISP provider.” Starkey Direct at 14."

BellSouth concedes that the use of a CLEC’s network and the costs incurred by the CLEC

in delivering a call from a BellSouth customer are the same regardless of whether the call is

compensation rate.

Q. And so the reason there is no cost savings is because you are paying
1t out in reciprocal compensation instead of - because you are paying
out that amount in reciprocal compensation; isn’t that correct?

A. That’s correct.

It is irrelevant that once the call reaches the ISP, it continues on to its ultimate destination, an Internet
website. ICG incurs no costs for the component of the call not on its network. It is the portion of the call
that is carried on ICG’s facilities that is relevant and that segment of the call is identical to any local voice
call in terms of how ICG’s network is used.

11
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delivered to a residential or business customer of the CLEC or to an ISP customer. Taylor
Summary at Tr. 534 (“ISP-bound calls and local calls use the same network elements”).

That there is no difference between how BellSouth-originated local voice calls and
ISP-bound calls are carried by ICG’s network is made apparent by BellSouth’s own exhibits in
this proceeding. Compare Diagrams B and F attached to BellSouth witness Varner’s Direct
Testimony. Diagram B depicts a call originated by a Bellsouth end user, carried by BellSouth
to the point of interconnection, and then delivered by a CLEC to the CLEC’s non-ISP end user.
Diagram F depicts a call originated by a BellSouth end user, carried by BellSouth to the point
of interconnection, and then delivered by a CLEC to the CLEC’s ISP end user customer.
Significantly, the two charts are completely identical, except for the labeling of the CLEC’s
customer in the one instance as an ISP and in the other as a non-ISP. In other words, by
BellSouth’s own admission, calls to ICG’s customers, whether or not they happen to be an ISP,

transit BellSouth’s and ICG’s networks in exactly the same manner.

c. There Is No Basis for Treating Calls to ISPs Differently
from Other BellSouth-Originated Calls Delivered by ICG.

The Act requires, and the parties have agreed, that they will pay one another
reciprocal compensation for local calls. Yet BellSouth would have functionally identical calls
to ISPs go completely uncompensated. This runs counter to one of the most basic economic
principles: Given that the costs to deliver calls made to residential customers and to ISP
customers are identical, the rates associated with recovering those costs should be identical. As
the Alabama Commission held in finding in ICG’s favor on the issue of reciprocal

compensation for ISP-bound traffic,

calls over [LEC] facilities to ISPs appear functionally equivalent to local
voice calls which are subject to reciprocal compensation. Since the same
network facilities and functions are utilized to complete both types of calls,
it is axiomatic that the costs to deliver them are identical. We find that
those identical costs dictate that the rates associated with recovering those
costs should also be identical.

13
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Alabama Order at 18 (emphasis added). Thus, as with BellSouth-originated calls delivered to
business or residential customers, ICG is entitled to recover the costs it incurs on BellSouth’s
behalf when it delivers a call to an ISP.

According to BellSouth, the reason that calls delivered to ISPs should not be subject
to reciprocal compensation is that when BellSouth delivers a call to its ISP customer, It receives
revenue from the ISP, who is a BellSouth subscriber, but when ICG delivers a call to an ICG
ISP customer, ICG collects the revenue.

That ICG collects revenue from the ISP to whom the call is delivered, however, is
irrelevant to the question of whether BellSouth should pay ICG for delivering the call. Those
revenues recover ICG’s costs of providing service to its ISP customers, not the costs ICG incurs
in delivering traffic to those customers. ILECs typically charge end users a monthly fee for local
exchange service. From that payment, the ILEC provides the end user with transport and
termination of local calls throughout the local calling area. End users do not pay for local calls
terminated to them. What is true for end users generally is no less true for ISP customers. See
Declaratory Ruling 1 4 (typically, an ISP “purchases business lines from a LEC for which it pays
a flat monthly fee that allows unlimited local calls”).

Local exchange rates are set such that end users pay for the facilities dedicated to
them and for the use of their provider’s network to originate calls. The costs incurred by a
carrier in delivering a call are paid from the revenue received for originating the call. Thus,
where a BellSouth customer calls an ISP, whether that ISP is on BellSouth’s network or on

ICG’s, the costs incurred in delivering the call must be recovered from the revenue BellSouth

12 See Varner Cross-Exam. at Tr. 672

[T}f we serve the ISP, we’re billing the ISP revenues to cover those costs,
so we’re billing them the amount of money. The CLEC that serves the
ISP, we’re not. We don’t have anybody to bill.
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receives from its originating subscriber. Where BellSouth delivers the call, the originating
revenue covers its costs incurred in doing so. Where ICG delivers the call and incurs the costs
that BellSouth avoids, it is no less entitled to recover those costs through BellSouth’s originating
revenue in the form of reciprocal compensation.

While there may, on average, be differences in costs between longer and shorter calls,
that has nothing to do with differences in costs between ISP-bound calls and other calls. A
carrier incurs the same costs in delivering a 5 minute-long call to an ISP as it does in delivering
a 5 minute-long call to a residential customer, and incurs the same costs in delivering a 100
minute-long call to an ISP as it does in delivering a 100 minute-long call to a residential
customer. To the extent that BellSouth has a valid concern, it is with long calls whether or not

they are placed to an ISP.
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2. There Is No Merit Whatsoever to BellSouth’s Contention That
Calls to ISPs Are More Like Calls Made to IXCs Than Local Calls
and That ICG, Accordingly, Should Share Its “Access” Revenue
With BellSouth.

The FCC has said time and time again that ISP-bound traffic is not treated as
exchange access for regulatory purposes. Nevertheless, BellSouth proposes that ISP-bound
traffic be treated the same way that interexchange carrier access traffic is treated when two LECs
are involved in delivering the traffic, i.e., the LECs should share the revenue generated for
originating (or delivering) the traffic. Under this proposal, the LEC serving - and therefore
billing - the ISP would treat the ISP’s payments for business exchange services as “access”
revenue and share it with the other carrier. Varner Direct at 8-16. In other words, not only
would the LEC ultimately delivering the ISP-bound traffic receive no compensation for the
costs It incurs in carrying the other carrier’s customers’ calls, it would pay the originating LEC
for doing so.”

The FCC’s policy long has been to exempt ISPs and other enhanced service providers
(“ESPs”) from the payment of access charges, pursuant to the FCC’s so-called “ESP
exemption.”* Access Charge Reform Order at 345 (“We decide here that ISPs should not be
subject to interstate access charges”). The Declaratory Ruling explicitly left the ESP exemption

in place. The FCC held: “Our determination that at least a substantial portion of dial-up ISP-

" Mr. Varner’s analysis is predicated on the notion that “ISPs are carriers.” Varner Rebuttal at 13.

According to Mr. Varner, ISPs should be treated “just like” IXCs. Id. at 9. This, however, flies in the face
of the FCC’s finding that “it is not clear that ISPs use the public switched network in a manner analogous
to IXCs.” Access Charge Reform, First Report and Order, 12 FCC Red 15982 § 345 (1997) (“Access Charge
Reform Order”), aff'd sub nom. Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523 (8th Cir. 1998).

Moreover, in other contexts, BellSouth does not treat ISPs as carriers. Under the FCC’s expanded
interconnection rule, 47 C.F.R. § 64.1401, ILECs must permit interstate carriers to collocate in their
central offices, and under 47 U.S.C. § 251(c)(6), they must permit competitive local exchange carriers to
do so. Yet in response to discovery in this docket, BellSouth stated that it does not permit ISPs to collocate
in its central offices, as it would be required to do if ISPs were carriers.

1 See Declaratory Ruling 15 & n.9 (citing M TS and WATS Market Structure, CC Docket No. 78-72,
Memorandum Opinion and Order, 97 FCC 2d 682, 711 (1983)).
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bound traffic is interstate does not, however, alter the current ESP exemption.” Declaratory
Ruling § 20; see also id. § 34 (“We emphasize, however, that we do not seek comment on
whether interstate access charges should be imposed on ESPs as part of this proceeding. We
recently reaffirmed that exemption in the Access Charge Reform Order, and do not reconsider it
here.”).

There are two regulatory concomitants of the ESP exemption. First, ESPs, including
ISPs, are treated as end users - not carriers - in terms of how they access the public switched
network, including access charges. Declaratory Ruling 5. Second, the FCC treats “ISP-bound
traffic as though it were local” traffic, id. 9 23; see id. § 16, and requires the states to do the same,
id. 426 n.88. These two regulatory results, in turn, dictate that ISPs purchase services from
LEC local exchange tariffs instead of from LEC access tariffs. /4. §23. As the FCC found in
the Declaratory Ruling, typically the ISP “purchases business lines from a LEC for which 1t pays
a flat monthly fee that allows unlimited incoming calls.” /d. §4. In other words, pursuant to
the ESP exemption, ISPs subscribe to the same local exchange service as any other business
customer. For their part, incumbent LECs traditionally have characterized expenses and
revenues associated with ISP-bound traffic as intrastate for separations purposes. Id. §23.

Notwithstanding the ESP exemption, BellSouth suggests that the rates ISPs pay LECs
are actually charges for access assessed through local exchange tariffs. This is simply not the
case. Pursuant to the FCC’s exemption, ISPs purchase local exchange service. As local
exchange customers, ISPs do not pay access charges. BellSouth cannot convert the purchase of
monthly local exchange service into the purchase of access service simply by asserting that that
is the case. The FCC emphasized in the Declaratory Ruling that, in light of the ESP exemption,
neither ICG nor BellSouth can force ISPs to pay switched access charges for access to their
networks: “[Ulnder the ESP exemption, LECs may not impose access charges on ISPs;

therefore, there are no access revenues for interconnecting carriers to share.” Declaratory Ruling
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19; see also Alabama Order at 16 (“It is abundantly clear . . . that ISPs purchase monthly local
exchange service much like any other local exchange customer. As local exchange customers,
ISPs do not pay access charges and neither ICG nor BellSouth can force ISPs to pay switched
access charges for access to their networks.”).

Thus, BellSouth’s assertions to the contrary notwithstanding, it is clear that ISP-
bound traffic is not subject to an access charge regulatory framework, but rather is treated as

local exchange traffic for regulatory purposes:

In the Access Charge Reform Order, the [FCC] decided to maintain the
existing price structure pursuant to which ESPs are treated as end users
for the purpose of applying access charges. Thus, the [FCCJ continues to
dischargeits interstate regulatory obligations by treating ISP-bound traffic
as though it were local.

Declaratory Ruling 15 (emphasis added); see also Alabama Order at 17 (“Clearly, ISP-bound traffic
is not subject to an access charge regulatory framework but rather is treated as [1Jocal exchange
traffic for regulatory purposes.”). As the Alabama Commission found, “BellSouth[’s] ‘access’
traffic arguments [are] misplaced and totally contrary to prevailing regulatory mandates.”
Alabama Order at 16.

Instead, the FCC made clear that, in deciding whether to require reciprocal
compensation for ISP-bound traffic, state commissions should be guided by the FCC’s policy

of treating ISP-bound traffic as functionally local:

The passage of the 1996 Act raised the novel issue of the applicability of
its local competition provisions to the issue of inter-carrier compensation
for ISP-bound traffic. Section 252 imposes upon state commissions the
statutory duty to approve voluntarily-negotiated interconnection
agreements and to arbitrate interconnection disputes. As we observed in
the Local Competition Order, state commission authority over
interconnection agreements pursuant to Section 252, “extends to both
interstate and intrastate matters.” Thus the mere fact that ISP-bound

' Mr. Varner’s view that calls to ISPs constitute access traffic also ignores the plain reality that BellSouth-

originated calls delivered by ICG to ICG ISP customers transit ICG’s network in exactly the same manner
as calls delivered to a business or residential subscriber.
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traffic is largely interstate does not necessarily remove it from the section
251/252 negotiation and arbitration process. However, any such
arbitration must be consistent with governing federal law. While to date
the Commission has not adopted a specific rule governing the matter, we
note that our policy of treating ISP-bound traffic as local for purposes of
interstate access charges would, if applied in the separate context of

reciprocal compensation, suggest that such compensation is due for that
traffic.'®

Thus, a determination by the Authority that the parties should pay one another reciprocal
compensation would be consistent with the functionally local nature of ISP-bound traffic and

with the FCC’s regulatory framework for that traffic.”

B. Requiring Reciprocal Compensation for ISP-Bound Traffic Is Sound
Public Policy.

Not only will requiring BellSouth to pay reciprocal compensation for ISP-bound
traffic ensure that ICG is able to recover the costs it incurs in delivering BellSouth’s traffic, it

is also sound public policy.

16

Declaratory Order 4 25 (emphasis added)(footnotes omitted).

""" Mr. Varner advances two other alternative proposals. Under the first, the parties would simply track
ISP-bound traffic until the FCC issues a final order setting a rate, at which point the parties would “true-
up” any compensation due. Under the second, the parties would implement a “bill-and-keep” arrangement
until the FCC rules. See Varner Direct at 7-8. Both proposals are unacceptable. Bill-and-keep is a
reasonable arrangement only where the traffic exchanged between carriers is balanced. Starkey Rebuttal
at 17. Under BellSouth’s bill-and-keep proposal, which is inconsistent with the FCC’s rules and with
BellSouth’s previous positions, ICG would never be reimbursed for the costs it incurs on BellSouth’s
behalf. 7d. at 17-20. Under the tracking proposal, ICG’s compensation would be deferred to the
indeterminate future, denying ICG a critical revenue stream in the present. See infra Section IILB.
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1. Eliminating CLECs’ Ability to Recover Their Costs Associated
with Serving ISPs Would Be Likely to Distort One of the Few Key
Local Exchange Market Segments That Is Well on the Way to
Effective Competition.

If ICG is unable to recover the costs of delivering BellSouth traffic to ICG’s ISP
customers, it would make it difficult for ICG to continue to provide competitive service to ISP
customers. Schonhaut Direct at 8-9. Losing the ability to serve its ISP customer base would
hit ICG particularly hard because ISPs and other technologically advanced customers are a
natural entry point into the local exchange marketplace for competitive providers. As ICG’s

economist testified, in marketplaces undergoing a transition towards competition,

new entrants are usually most successful in attracting customers that (1)
are most disaffected by the services or quality offered by the incumbent,
(2) have technological, capacity or specific requirements that are not easily
met by the incumbent’s oftentimes inflexible service offerings and/or )
don’t have a long history of taking service from the incumbent.

Starkey Direct at 10. ISPs meet all three of these criteria, making them “far more likely to
explore competitive opportunities than more traditional residential and/or business customers.”
Id. at 10-11. This, in turn, has made ISPs an extremely important customer base for ICG and
other CLECs. Id. at 11. For their part, because of their unproven track record, CLECs have
been forced to market to ISPs, who are often themselves new market entrants, instead of the
incumbent LECs’ entrenched base of existing residential and general business customers.
CLECs and ISPs are thus ““made for one another’ [and] ISP’s [sic] have flocked to new entrant
CLECG: in increasing numbers.” Id.

The success of ICG and other CLECs in attracting ISP customers away from
BellSouth and other ILECs has resulted in the ISP “market segment exhibiting some of the most
competitive characteristics of any segment in the local market.” Starkey Direct at 12. If ICG
and other CLECs cannot recover their costs associated with their ISP customers, those

customers will “immediately turn from highly valued customers to customers that are likely
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to be unprofitable.” Id. at 13. In other words, BellSouth will have succeeded in turning one of
the CLECs’ most notable competitive successes into a defeat. This, in turn, could have serious
ramifications for the spread of competition in the local exchange marketplace. Having lost their
toehold and without the revenue stream and growth potential produced by ISPs, it would be
significantly more difficult for CLECs to successfully enter other more traditional residential

and business markets. /4, at 11.

2. Requiring Reciprocal Compensation for ISP-Bound Traffic Will
Ensure That Tennessee Continues to Reap the Benefits of the
Explosive Growth of the Internet and the Information Economy.

Not only would CLECs suffer if the Authority does not require reciprocal
compensation for ISP-bound traffic, ISPs and their customers would also be significant losers.
ICG has been highly successful in attracting ISP customers in large part because of the failure
of the ILECs to adequately serve those customers. Before CLECs began to offer competitive
service, ISPs and other end users with specialized needs were dependent exclusively on the
ILECs. The ILECs, however, operating as monopoly providers, have little incentive to tailor
services to meet the needs of ISPs. As ICG witness Schonhaut testified, “[wlithout competitive
pressures, the ILECs offered [only] ‘one size fits all’ service at high rates. Often the ‘size’
offered to ISPs was one that barely fit their operations.” Schonhaut Direct at 4. ICG and other
CLECs, however, are “able to offer ISPs service packages that are carefully tailored to the ISPs’
operations.” Id. For example, ICG offers ISPs the option of collocating ISP equipment
alongside ICG equipment in ICG’s central offices. Id. ISPs have also been attracted by ICG’s
superior network, which consists entirely of digital switching and fiber optic transport as
opposed to the ILECs’ hybrid legacy networks. Id.

Without the arrival of ICG and other CLEGs, there is no reason to believe that the

ILECs would have been spurred to develop the attractive service packages that CLECs offer
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ISPs. Id. They certainly would not have done so at the accelerated pace that competition has
produced.

If the Authority does not require reciprocal compensation for ISP-bound traffic,
many of the benefits provided to ISPs by CLECs will be lost. ICG and other CLECs would
be forced to either raise their rates or absorb significant costs. “If CLECs are forced to raise
their rates to ISPs because the CLECs are not recovering the cost of delivering the traffic, it
could result in increased costs to end users of ISP services.” Schonhaut Direct at 5-6. As ICG
witness Schonhaut testified, this in turn could deter the growth of the Internet in Tennessee:
“There is no way of knowing how ISPs would handle rate increases, and whether ISP rate
increases would artificially suppress demand for services in such a way that the growth of the

Internet in this state would not reach the levels it otherwise would have.” Id. at 6.

C. The Great Majority of the State Commissions and All of the Federal
Courts That Have Addressed the Issue Since the Declaratory Ruling Have
Required Reciprocal Compensation for ISP-Bound Traffic.

It 1s significant that of the twenty-five state commissions that have addressed the issue
since the Declaratory Ruling, the great majority have required or upheld the application of
reciprocal compensation to ISP-bound traffic. The post-Declaratory Ruling state commission
decisions fall into two categories. First, and most directly relevant, are those that have been
decided in the context of an arbitration proceeding for a new interconnection agreement or in
a generic proceeding applicable generally to all future agreements. To date, eight states have
reached the merits of reciprocal compensation for ISP-bound traffic in this context. Of those,

seven decisions - including the North Carolina Order and the Alabama Order and decisions in
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New Mexico,"* New York, Oregon, Pennsylvania, and West Virginia - have held that reciprocal
compensation is required. Only South Carolina has ruled to the contrary.?

The second category of post-Declaratory Ruling state commission decisions are those
interpreting existing agreements. 'Twenty-one state commissions have issued rulings on the
merits. Of those, nineteen - including Tennessee - found that the agreement in question
required the payment of reciprocal compensation for ISP-bound traffic. The other eighteen
states are: Alabama, California, Colorado, Delaware, Florida, Hawaii, Indiana, Maryland,
Minnesota, Nevada, New York, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island,
Washington, and West Virginia. Only two states - Louisiana and New Jersey - have held that
an existing agreement does not require reciprocal compensation for ISP-bound traffic.”

Similarly, all five federal courts that have issued post-Declaratory Ruling decisions
addressing appeals of state commission decisions requiring reciprocal compensation for ISP-
bound traffic have upheld the state commission’s determination. The five courts include the
United States Courts of Appeals for the Seventh Circuit and the Ninth Circuit and three district

courts.

18 The New Mexico decision, which was released November 22, 1999, is the recommended decision

of an arbitrator.
9 In addition, two states - Florida and Louisiana - were presented with the issue but did not reach
the merits.

0 In addition, two states - Massachusetts and Missouri - did not reach the merits.
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III. THE AUTHORITY SHOULD NOT DELAY IN ACTING ON
COMPENSATION FOR ISP-BOUND TRAFFIC.

Perhaps because it recognizes that its position on the merits is a losing one, BellSouth
raises two arguments as to why the Authority should refrain from requiring reciprocal
compensation for ISP-bound traffic at this time. First, in BellSouth’s view, since the FCC’s
Declaratory Ruling is currently subject to appeal, “states could find that they do not have the
authority to create even an interim compensation arrangement.” Varner Direct at 3. Second,
according to BellSouth, “TeJven if the states do have the authority, such authority is valid only
until the FCC completes its rulemaking on the subject. Therefore, any effort devoted by the
Authority to establishing an interim compensation arrangement for ISP-bound traffic may not
be the best use of resources.” Id. at 3-4. As discussed below, neither of these arguments has any

merit.

A. The Authority Should Not Delay Acting Because the Declaratory Ruling
Is Subject to Appeal.

According to BellSouth witness Varner, it would be a waste of the Authority’s efforts
to address reciprocal compensation for ISP-bound traffic. However, as ICG witness Schonhaut
testified, in making this argument, “Mr. Varner concedes that the present state of the law is such
that this Authority has the requisite authority to order reciprocal compensation for calls to
ISPs. Until the FCC acts, only a court order can remove this authority, but no court has thus
far given any indication that it will change the existing situation before the FCC adopts a rule.”
Schonhaut Rebuttal at 4.

Under Mr. Varner’s analysis, the simple fact that a ruling has been challenged is
reason enough not to give it effect. Such an approach would lead to “competitive paralysis,”
Schonhaut Rebuttal at 4, which in the end can benefit only BellSouth. Until such time as some
court acts to vacate the Declaratory Ruling, it is controlling federal law. In the meantime, as the

Alabama Commission held, the “mere fact that the [Declaratory Ruling] is currently subject to
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a legal challenge does not in and of itself render the determinations of the FCC in that ruling
void. . . . [The Alabama] Commission, therefore, has a duty and responsibility to exercise the

authority it currently has, at least until such time as a federal rule is implemented.” Alabama

Order at 13.

B. If the Authority Delays Acting Until the FCC Issues a Final Rule, ICG
and Other CLECs Will Never Receive Any Compensation for the Interim
Period.

As for BellSouth’s argument that the Authority should not act in light of the FCC’s
pending ruling, the FCC has made clear that its ruling will have prospective effect only.
Schonhaut Rebuttal at 3; see Declaratory Ruling 1 28. Thus, as the Alabama Commission found,
“if the Commission does not take action to require compensation for calls to ISPs, ICG will
never be compensated for the calls it delivers to ISPs during the interim pertod . . . [until] the
FCC adopts a federal rule governing that subject.” Alubama Order at 13; see also Schonhaut
Rebuttal at 3.

Compounding the adverse impact on ICG, as ICG witness Schonhaut points out,
“the interim period until the FCC acts could stretch for several months or even a year.”
Schonhaut Rebuttal at 2. In this regard, it is worth noting that it “took the FCC almost two
years (20 months) to respond to the June 1997 request for clarification that led to the
Declaratory Ruling.” Id. at 2-3. There is no reason to believe that the FECC will necessarily act
more expeditiously in promulgating a final rule than it did in releasing the Declaratory Ruling.
Assuming a roughly similar timetable, a final rule is still roughly a year away.

BellSouth’s proposal that carriers simply track ISP-bound traffic during the interim
period and that any rule compensation mechanism adopted by the FCC be applied retroactively
is at first blush of some superficial appeal, but does not survive scrutiny. The problem with this
proposal is that it would absolve BellSouth of the obligation to pay compensation now. As the

North Carolina Commission found, this “may adversely affect competition because . . . ICG
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will not have the ‘bird in the hand’ to pay [its] bills, even while [ICG] continue[s] to incur
costs.” North Carolina Order at 7-8; see also Alabama Order at 14 (“[ilt would be entirely
inconsistent with the competitive principles underlying the Act not to provide ICG with some
mechanism to recover those costs as they are incurred”).

In any case, Mr. Varner assumes that the FCC’s ultimate rule will be inconsistent
with a determination by the Authority that reciprocal compensation should be paid for ISP-
bound traffic. This assumption is unwarranted. In the Notice of Proposed Rulemaking portion
of the Declaratory Ruling, the FCC “tentatively conclude[d]” that it will leave it to the parties
and the state commissions to determine appropriate rates for compensation for ISP-bound
traffic. Declaratory Ruling §30. According to the FCC, “the inter-carrier compensation for this
interstate telecommunications traffic should be governed prospectively by interconnection
agreements negotiated and arbitrated under sections 251 and 252 of the Act. Resolution of
failures to reach agreement on inter-carrier compensation for interstate ISP-bound traffic then

would occur through arbitrations conducted by state commissions.” Id. (emphasis added).
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CONCLUSION

For the foregoing reasons, the Authority should resolve the issue of reciprocal
compensation for ISP-bound traffic by ruling that BellSouth and ICG must pay each other

reciprocal compensation for ISP-bound traffic.
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BY THE COMMISSION: This arbitration pracseding Is pending before the North
Caralina Utilities Commission pursuant ta Saction 252(h) of the Telecomrunicatians Act
of 1996 (TA86 or the Act) and Saction 62-110(f1) of the North Carolina General Statutes.
On Mey 27, 1999, ICG Telecom Group, Inc. (ICG) filed & Petition in this dockst which
initated ™is proceeding, By ils Petition, |CG requested that the Commission arbitrate
certaln terms and condltions with respect to Intercannection between Rtself as the
petitioning party and BellScuth Telscommunications, (ne, {BellSauth).

The purpose of this arbitration prooeeding |s for the Commission ta rescive the
issues set forthin the Pelltion and Responsas, 47 U.S,C.A. Section 252(b)}{4)(C). Under
the Act, the Commission shall ensure that its arhitration decision meets the requirements
of Section 251 and any valid Federal Communications Cammission (FCC) regulations
pursuant to Section 252, Addltlanally, the Cammission shall establish rates according to
the provisions In 47 U.8,C.A, Section 252(d) for Interconnection, services or network
elements, and shall provide a schedule for implementation of the terms and condltions by

the parties to the agreement. 47 U,8,C A. Sectlan 262(e).

Pursuant to Seactlon 252 of TA88, the FCC |ssuad Its First Report and Ordar In
CC Docket Numbers 96-98 and 95-185 on August 8, 1998 (Interconnection Order). The
Interconnection Order adopted a forward-loocking Incremental costing methodology for
pricing unbundied network elements (UNEs) which an incumbent local exchange company
(ILEC) must sell new entrants, adopted certain pricing methadalogies for calculating
wholesgale rates on resold lelephone service, and provided proxy rates for State
Comimlssions that did not have appropriate costing studias for UNEs or wholesala saervice,
Several partles, including this Commiss|on, appealed the Interconnection Order and on
Qctober 15, 1696, the United States Court of Appeals for the Eighth Circuit issued a stay
of the FCC's pricing provisions and ite *pick and choose" rula pending the outcome of the
appeals.

The July 18, 1897 nuling of the Elghth Circult, as amended on rehearing
Oclober 14, 1997, was largely in favor of siate ragulatory commissions and local phone
companles and adverse to the FCC and potential competitors, primarily long distance
carriers. The Elght Circuit held that 47 U.S.C.A. Sactions 251 and 252 *authorize tha state
commissions to determine the prices an Incumpant LEC may charge for fulfilling 1ts duties
under the Act.” The Court of Appeals also vacated the FCC's "pick and choose rule.” lawa
Utililes Board v. ECC, 120 F.3d 758 (8th Cir. 1997).

On January 25, 1999, the United States Supreme Court entered its Opinlon in AT&T

v. lowa Ulilities Board, 118 S.Ct, 721 (1888). The Supreme Court held, in pertinent

part, that (1) the FCC has jurisdiction under Sections 251 and 252 of the Act to deslgn a
pricing methadology and adopt pricing rules; (2) the FCC's rules gaverning unbundied
access are, with the exception of Rule 318, consistent with the Act; (3) it was proper for
the FCC in Rula 319 to Include aperator servicas and diractory assistanca, operational

321
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support systems, and verfical switching functions suely as caller 1.0D., call forwarding, and
call watting within the featuras and services that must be provided by compstitors; {4) the
FCC did not adequately cansider the Section 2681(d)(2) "necessary anpd impair” standards
when it gave requesting carriers blanket access o network elements in Rule 318: (5) the
FCC reasonably omitted a facilities-ownership requirement on requesting carrjers; (8) FCC
Rule 315(b), which forbids ILECs 10 separate already-combined network elements before
leaging them to compatitors, reasonably interprets Section 251(e)(3) of the Act, which
establishes the duty to provide accass to network elsments on nondiscriminatory rates,
terms, and conditions and in & manner that allows requesting carriers to combine such
elemants; and (7) FCC Rule BOS (the “pick and choose” rule), which tracks the partinent
language in Section 252(j) of the Act amoset exadtly, is not on|y & reasonable interpretation
of the Act, it is the most readily apparent. The Supreme Court remanded the cases back
io the Eighth Circuit Count of Appeals for praceadings consistent with its opinion.

On June 10, 1989, the Eighth Circult Court of Appeals entered an Order on remand
in response 1o the Supreme Court's declislan which, in pertinent pan, reinstated FCC Rules
601-615, 601-611, and 701-717 (the pricing rules), Rule 808 (the "pick and choose" ruls),
and Rule 315(b} {ILECs shall nat separate requested network elsments which are currently
cambined), The Elghth Circuit alse vacated FCC Rule 319 (specific unbundling
requirements). The Court set a schedule for briefing and oral argument of those |ssues
which It did not address In its Initial opinion because of iz ruling on the jurlsdictional
Issues. Tha Court also requestad the parties to address whather it should take any further
action with respect 1o FCC Rules 315(0) - () regarding unbundiing requirements.
lows Utilities Board v. FCC, _ F.3d ___ (Order Filed June 10, 1889),

By Order dated Jung 8, 1998, the Commission set this matter for hearing on
July 6, 1988, By Order dated June 17, 1999, the Commission rescheduled the hearing in
this matter for August 2, 19€8.

On July 14, 1999, the Commission Issued an Order stating that it would nat consider
the three jssuss presented by ICG that dealt with UNEs.

Atthe start of the hearing, ICG and BellSouth presanted a Statement of Stipulation,
which withdrew from cons|deretion ten of the remaining twenty-three issues for which
arbitration had been requested.

At the hearing which began as reschaduled on August 8, 1999, ICG offered the
direct and reputtal testimony of Karen Notsund, Senior Director of Governmental Affalrs
for ICG; the dirsct testimany of Phillip Jenkins, Sanior Director of Enginesring and
Operations for the Southeast Region for ICQ; the direet, supplemental, and rebuttal
testimony of Michael Starkey, President of Quantitative Solutions, Inc., & ¢consulting firm:
and the direct and rebuttal testimony of Cindy Z. Schonhaut, Executive Vice President for
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Government and Corparate Affairs for ICG. BellSouth offered the direct and supplemental
testimany of Alphansa J, Varner, Senior Director jor State Regulatory Affairs,

WHERELUPOQON, based upon a careful consideration of the entire record In this
arbitralion proceeding, the Commission now makes tha following

FINDINGS OF FACT

1. The parties should, as an interim inter-carrier campensation mechanism, pay
reciprocal campensation for dial-up calls to Internet sarvice praviders (ISPs) at the rate the
parties have agreed upon for reciprocal compensation for local trafflc and as finally
determined by this Order, subject to true-up at such time as the Commission has ruled
pursuant ta future FCC consideration of this matter.

2, ICG's Charlotte swilch serves an area comparable to that served by
BaliSouth’s Charlotte tandem switch and |CQ@'s switch also provides the same functlonality
as that provided by BellSouth's tandem switch. For reciprocal compensation purposes,
ICG is entitled to compensation at the tandem intercannection rate (in addption te the other
apprapriate rates) where its switch sarves a geographic area comparable to that served
by BellSouth's tandam switch.

3. Tha Commission declines to dacide at this time whether BellSouth should ba
required % commit to provisioning the requisite network bulldowt and necessary support,
The Commission encourages BellSouth and ICG to continue to negotiate en this issue,
Further, the Commission notes that since a simllar provision Is found in BsllSouth's
Hevised Statement of Generally Avallable Terrns (SGAT) and at least one intarconnection
agreement, it would appear reasonable for a similar provision to be voluntarily included
in the BellSouth/ICG interconnection agreement.

4. The Issue of perfarmance measurements and liquidated damages has been,
in essence, withdrawn from the arbiiration and aceordingly is not in need of resojution in
this docket. Further, the Commission will create a new docket, Dacket No. P-100, Sub
183k, and issue an Order in that docket establishing the generic docket and requesting
that the industry, the Public $tafl, the Attorney General, and any other interested parties
form a Task Force to altempt tp agres an all patentlal Issuas concarning performance
measurements and anferoement mechanisms. Further, the Commission will issue an
Order in Docket No, P-100, Sub 1331 (AT&T's Patition for Third-Party Testing) stating that
the Compmission is investigating performance meesuremants It & generie dacket as a first
step, but will keep the third-party testing docket open far future consideration.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

: Unfil the FGC adopts a rule with prospective appllcation,
should dial-up calls to ISPs be treated as if they were local calls for the purposes of
recipracal compensation?

POSITIONS OF PARTIES

ICG: Yes, Unlil the FCC adopts a rule of prospective application, reciprocal
compensation js appropriate for calls to ISPs. In the meantime, the FCC's Declaratory
Ruling clearly contemplates that state commissians may adopt interim reciprocal
compensation arrangements, |CG [ncurs costs on behall of BellSouth whenever It
terminates calis originated by BallSputh's end users to ISPs served by ICG. Without
payment of reciprosal compensation, ICG will not recelve compensation at all until the
FCC aciopts a prospective compenisation rule at some indefinite point in the future. ISPs
are an imponiant market segment for competing loca) providers (CLPs) which Is well on its
waty 1o effectiva competition. Elimineting ICG’s ability te recover its cost for transport and
delivery of BellSouth-originated calls to ICG-served ISPs will negatively impact that
competition.

Originally, ICG made an adjusted call iength (ACL) proposal for development of a
recipracal compensation rate applicable to voice and Internat calls, The ACL. propasal
spread the set up costs of a call over a longer hold time to derive a per-minute cost for all
calls 1o be more indicative of current traffic pattems. The ACL proposal assumed that al
calls were [onger and thus derived a single compensation rate ($0.0048 per minute) that
wauld apply to all calls.

Howevsr, ICG abandoned this proposal and now advacates that ILECs and CLPs shauld
be compensated for transpart and delivery of ISP-bound calls based on the “elemental®
rates established In the UNE dacket--namely, transport, end office, and tandem switching.
ICG argued that such a tolal element long-run mcremental cost (TELRIC)-based
cornpansation mechanism is more likely to be consjstent with whatsver is ultimataly
adgpted by the FCC,

ICG criticized BeliSouth's praposal for an inter-carrier compensation mechanism based
on the access charge regime. The FCC has repeatedly and explicitly rejected the
proposition that |SPs are purchasers of access services. Similarly, ICG also rejected the
view that earrfers should simply frack ISP trafflo and apply the rate ultimately adopted
retroactively. This Is tamamount to ignoring the Issue and puts an unaccsaptable burden
on fledgling competitors.
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BELLSQUTH: No. The FCC's Deglaratory Rullng confirmed unequivacally that the FCC
has and will exercise Jurisdiction over ISP traffic as interstate, not local. Under the Act and
the FCC rules, only local traffic is subject to reciprocal compensation abligations.

BellSouth proposed an inter-carrier campensation plan which It contenpded was mora In
line with the interstaie access naiure of ISP traffic. BellSouth proposed that the
terminating carrier should share 8,3% ol the revenue derived from a call with the carrier
ariginating the call. This figure represents half of the switching and transport partion of
average voice grade traffic,

PUBLIC STAFF: Yes. The Commisslon determined in its February 26, 1808, Order in
Pocket No, P-66, Sub 1027, that calls to |SPs wauld be treated as local and therefore
supject to reciprocal compensation. In its Deglaratory Buling, the FCC not only left such
determinations undisturbed but explichly allowed for the prospective requirement of
reclpracal compensation In arbitration proceedings.

DISCUSSION

Testimony regarding this Issue was presented hy ICG witnesses Starkey and
Schonhaut and BellSouth witness Vamer,

The Issue of reciprocal compensation for ISP-baund traffic is an excesad(ngly
complex ene, This arbitration Is the first opporiunity that the Commigsion hag had since
the FCC’s Deolaratory Auling releazed on February 28, 1899, in CC Dapket Nos. 86-88
and 9-68 to address what should happen in the interim perlad batween that ruling and the
point at which the FCC will presumably furnish further guidance.

The Declaratory Ruling has plainly held that |1SP<bound traffic Is largely
jurisdictionally interstate. The Declaratory Ruling has also plainly held that the FCC will
decline “to Interfers with state commission findings as o whether reciprocal compensation
provisions of interconnection agresments apply to ISP-hound traffic, pending adaption of
a rule establishing an appropriata interstate compensation mechanism.” (Paragraph 21),
The FCC further stated at Paragraph 25, that “[s]ven where parties 1a interconnection
agreements do not voluntarily agree on an Inter-carrler compensation meeahanism for
ISP-bound traflic, stale commisslons nonetheless may determine in thelr arbitration
proceedings at this paint that reclprocal compensatian should be paid for this traffic,” The

ing is both a statement of principle — that [SP traffic is interstate — and
a concession to practicality — that previous state decisions and interim period decisjons
not necessarily consistent with this principle will not be disturbed.

The Cammission commends ICG and BellSauth for their efforts in presenting intarim

proposals for ISP compensation [n response to the Gommiasion's June 16, 1999, Order
Concerning Interim Proposals for Compensation in which the Commission asked the
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parties for “creatjve thinking" concerning interim prospective compensation mechanisms
for ISP traffic which would be subject to true-up. Of the proposals received fram the
parties, the Comm|ssion ballaves that ICG's proposal, which is based on UNE rates, has
the greater merit.

In response to a September 29, 1999, data request from the Chair filed on
Qoteber 11, 1909, the parties indicated that, although they had not agread upon & rate
structure for reciprocal compensation for local trafflc, they had agreed on a rate level,'
The parties now agrea that the rates applicable to reciprocal compensation should be the
Intenim alemental rates as ordered by the Commisslon In Docket No. P-100, Sub 138d,
subject to true-up when the Commission issues final rates, undsr the same terms as those
in the cuirent Agreamant betwaen the partias.?

Thus, the partias have agreed on a proposal for reciprocal compensation for local
treffic which Is very similar to that proposed by ICG as an interim measure for |SP traffic,
Both proposals are based on the UNE rates,

The Commission belleves that, In light of tha complexity of the task of arrving at a
separate interim rate for ISP traffic, the uncartainty as to the substance of the FCC's future
declsion, and the relative shortness of time in which any interim proposal would be in
effect, the better course of action s to require the parties to pay Inter-carriar caempensation
for dial-up calls to [SPs at the same level and in the same manner that the parties hava
agreed upon for reciprocal compensation for lecal traffic and as determined by the
Commission's Qrder in this Order®, The ISP rate would be subject to true-up based upon

* the FCC's future decislon and this Commission's Order pursuant to It.

The Commission believas that this course of action is prafarable to simply keeping
track of the minutas for setilement at a later date. The latter propasal may adversely affect
competition because CLPs such as ICG will nat have the "bird in the hand" to pay their

" Tandern switching as part of the rals structure is addres=ed In lseue No. 2. Thera ara four slemants
applicakle to reciprocal compensation — the and office swilch element, the tandem switching alamen, the

common transport element, and the commen transport faclities termination elsment. ICG contends that it
should recaver the sum of tha lonr elements while Bael|South belleves that |0G is nol antilled to fha tandem

swilching slamend.

* Thase mtes are: End Office Switching, $0.004 per minule of use {mou); Tandem Switching, $0,00158
per mou; Common Transport, $0.00004 per mile per mau; and Cammen Transpert Facliies Termination,
$0.00036 par mou. (Dedlcated facilitlas termination may be used Instead of camman traneport with faclities’
lermination).

* That is, the applicals/s rata structure for raciprocal compensaljon tandem awilching ss determined
elaewhere [n this Order. It Is the Commission's Intant that the ISP Inmter-carrler eampengation rate track the
reolprocal compeneation rate exaclly until euch polnt as the Commiesion has ruled pursuam to the FOC's fulure

¢ ISP Order.
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bills, ever: while they cantinue 1o Incur costs, At the same time, the application of the
reciprocal compensation rate for ISP ftraffic as an interim inter-carrier compensation
mechanism s ullimately just because there will corne a time when tha parlles must setila
Up based on the new rule. While not perfect, this approach Is tha one that does the jeast
harm 1o the companies and to the public interest in a com petitive marketplaca,

CONCLLUSIONS

The CGemmission concjudes that the parties should, as an interim Inter-carier
compensation mechanism, pay reciprocal compensation far dial-up calls to ISPs at the rate
the partias have agreed upon for redlprocal compensation far local traffic and as finally
detsrmined by the Commission's Order in this docket, subject to trua-up at such time as
the Cormmissicn has ruled pursuant to future FCC consideration of this matter,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NQ, 2

MATRIX ISSUE NQ. 7@ For purposes of reciprocal compensation, should ICG be
compensated for end office, tandem, and transport elements of termination where ICG's

awitch services a geographlc area comparable to the area served by BallSouth's tandem
switch?

POSITIONS OF FARTIES

ICG: Yes, FCC Rule 51.711 requires thal where the interconnecting carrier's switch
serves a geagraphic area comparable ta that seryed by 1he incurnbent, the appropriate
rate for the Interconnecting carrler's additional cest Is the incumbent's tandem
interconnection rate, To be eligible far this rate, the FCC's Order requires only that the
interconnecting carrier's switch sarve the same geographical area as the incumbent's
switch. |CG deploys a single switch to service its Charlotte market servead by a commoan
transport network. The advent of fiber eplic technologles and multi-function switching
plaiforms has allowed ICG to serve an entire statewide or local access and transport area
(LATA)-wide customer base from a single switch, The ability to aggregata unbundled local
laops from colincations in a number of |LEC ceniral offices while transpeorting that traffic
1o a single location permits ICG to originate, switeh, and terminate traffic between callers
many miles apart. ICG's switch performs the same functionallty as the BellSouth tandem
switch, ICG's Lucent SESS switching platform meets the definition and performs the same
functions identified within the Local Exchange Rout] ng Guide (LERG) for a tandam office
and for a Class 4/5 switch.

BELLSOUTH: No. If a call s not handled by a switch on & tandem basls, It Is not
appropriate to pay redprocal compensation for the tandem switching function. Be|iSauth
will pay the tandem interconnectian rate anly if ICG's switch is idertified in the LERG as
a tandem. ICG [s seeking to be compensated for the cost of equipment it doss not own
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and for functionality It daes not pravide, Therefore, ICG's request for tandem switching
compenseation when tandem switching is not performead should be denisd.

PUBLIC STAFF: The Public Staff did nat address this Issue in its Praposed Crder.
DISCUSSION

Tastimony on this issus was prasented by |CG witness Starkey and BallSouth
witness Vamer.

BellSouth witness Vamer stated that "BeliSouth's position is that if a call is pot
handled by a switch on a tandem basis, it is not appropriate to pay rec procal
compensation for the tandem switching function, BeliSouth will pay the tandem
interconnection rate only if ICG's switch is identified in the local exchange routing guide
("LERG") as a landem.” Witnass Vamer explained that a tandem switch connects one
trunk to another trunk and Is an intermediate switch or connectlon between an ariginating
telephone call location and the final destination of the call. An end office switch is
cannectad to a telephone subscribar and allows the call to be originated or terminated.
If ICG's switch is an epd offlce switch, then it is handling calls that originate from or
terminate to customars served by that local switch, and thus ICG's switch is not providing
a tandem function. Witness Vamer contended that ICG is seeking to be compensated for
the cost of equipment it dees not own and for funetianality it does not provide.

ICG empbasizad that iis switch serves a geographic area comparable to that of
BellSouth's tandem. ICG withess Starkey testified that "ICG, Iike many new entrant
competing local exchange companies (CLECs), generally deploys s Individual switches
1o cover & large geographic area served by a cormmon transport network. The advent of
fiber aoptic technaologies and multi-function switching piatforms have, in many cases,
allowed carriers like ICG to sarve an entire statewids or lbcal accest and transport area
(LATA)-wide customser basa from a single switch platform. Llkewise, the ablifty to
aggregate unbundled loops from collecations within a number of ILEC central offices while
transporting thet traffic to a single Iocation allows these carmriers to originate, awitch and
lerminats tratfic between callers located many miles apart with a single switoh." Witness
Starkay further stated that ". . . ICG uses [ts single switching platform not only to transfer
calls between multiple ILEC central offices and the customers that are served by those
central offices, but also to trensfer calls between the ICG and ILEC network. In this way,
e ICG switch provides services to customers in a geographlc area at least as |arge as
that serviced by the ILEC tandem.”

|GG further conterided that s switch performs rmany of the same functiens that the
ILEC's tandem performs. 1CG withess Starkey testified that ”, , . in the case of ICG, its
switch also performs many of the same functions that the ILEC tandem performs, further
indicating that tandem termination rates are Appropriately paid for its use." |n add|tion,
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witness Starkey stated thet "Tandem switches (what are commonly called Class 4 switches
in the traditional ATAT hierarchy), generally aggregate to|l traffic from & number of central
offlce switchas (Class 5 switches) for purposes of passing that traffic to the Jong distance
network. The tandem switch is also a traditional focal point for other purposes as well,
including the aggrepation and pracessing of operator services traffic, routing traffic that is
10 be transfarred hetwaen the frunk groups of two separate camlers and measuring and
recording toll traffic detail for billing. While ILECs have traditionally employed two
separata switches to accomplish these Class 4 and Class 5 functions, ICG'S Lucent 5ESS
platform performs all of these functions in addition to & number of cthers within the same
switch.”

Rule 51.711(a)(3) of the FCC's Intarconnection Qrder states "Where the switch of
a camrier ather than an Incumbent LEC serves a geagraphic area comparable to the area
served by the Incumbent LEC's tandem switch, the appropriate rate for the carrier other
than an incumbent LEC is the incumbent LEC's tandem Interconnection rate.”

The Commission is of the opinion that ICG has presentad sufficient evidence to
shaw that is switch serves a gecgraphic amea comparable to that of BallSouth's tandem
switch. The Commisslon Is aelso of the apinian that ICG has shown that thers Is
comparable functionality between the |LEC's tandem and ICG's switch even though the
FCC Interconnection Order requires only that a CLP's switch serve a geographic area
comparable to that served by an ILEC's tandem to qualify for the tandem termination rates.

CONCLUSIONS

The Cammissian poncludes that (CG's Charlatie switch serves an ares comparable
to that served by BallSauth's Charlotte tandem switch and ICG's switch alsa provides the
same functionality as that provided by BellSouth's tandemn switch. For recl pracal
compansation purposss, the Commission finds that ICG Ia entitied ta compensation at the
tandem Intercannection rate (In addition to the other appropriate rates) whera |ts switch
serves a geographic area comparable ta that seryed by RellSouth's tandem switch.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3
MATRIX ISSUE NO. 11: Should BeliSouth be required to commit to pravisloning the
requisite netwark buildout and necessary support when ICG agrees to enter into a binding
forecast of its traffic requirements in a specified pericd?
PQSITIONS OF PARTIES

ICG: Yes. ICG siated that it relies on BellSouth’s end offlee trunks 1o dellver traffic to
ICG's switch and that those trunks are the respansibility of RellSouth to provision and
administer. ICG maintainad that it provides BellSouth with quarierly traffic forecasts to
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« Assist BeliSouth In planning for facilities to handle traffic between the BellSouth and the
ICG networks, ICG atated that BeliSouth s under ne obligation 1o add more end offics
trunks If {CG's forecast indicates that additional trunking Is necegsary. 1CG stataed thet It
wants the option af requiring BellSouth to provision additional end offica trunks as dictated
by ICG's forecast, ICG maintained that in exchange, it would agree to pay BellSouth for
any trunks which are not fully utllized as indicated by the forecast. ICG argued that under
its propasal, BeliSouth would not assumne any risk that additional frunks are underutilized
and that ICG will assume all of this risk. 1CG assured that if the Commission arderad this
provision, ICG expacts to usa it sparingly. In fact, In Its Brief, ICG stated that it anticipatas
enly using the binding forecast mechanism where It is (1) confident of substantial
additianal growth and (2) concemed that, absent a binding commitment from BellSouth ta
timely provision the necessary trunks, thara would be an unaccaptable risk of hlockage of
Ineoming calls to ICG's customers because of ReliSeuth's inabllity to handle the tralfic
flow. ICG also mentioned that BellSouth's Revised SGAT filed in September 1858
contains a binding forecast provision which largely mirrors 1CG's proposal,

ICG argued that the Commission has the jurisdiction to requira a kinding forecast provision
as propasad by ICG. ICG stated that Section 251(c)(2) of the Act staies that ILECs have
the obligatian 1o provide intercennection: (1) for the transport and routing of telephonse

« Sxchange trafiic; (2) at any technically feasible point; (3) at least equal in quality to that
provided by the ILEC to itself or an affillate; and (4) on rates, terms, and conditions that
are just, reasanabln, and nandiseriminatary. ICG maintainad that s proposal is clearly
lor the transport and routing of telephone exchange traffic; and that technical feasibllity
and equality of inferconnection are nat atissue, |CG stated that the anly issue raised by
s proposal Is whether the rates, tems, and conditions are Just, reasonable, and
nondiscriminatory; ICG maintained that its proposal meets this test. ICG also noted that
the BellSouth/KMC Telacom, Ine. (KMC) intercannection agresmant filed with the
Commisslon on March 21, 1897 contains a provision substantlally Idertical 1o the one in
the SGAT. ICG stated that as was provided |n both the SGAT and KMC binding forecast
pravisions, the specific tenms and conditions of the binding forecast should be negotlated
batween the parties. |CG recommended thal the Commission conciude that It does have
lurisdiction under Sections 251 and 252 of the Act to require BellSouth to include a binding
forecast provision in tha parties' interconnection agraement. Further, ICG recommended
that the Commission conclude that BellSeuth should ba required to [nclude in its
interconnection agreement with [CG a binding forecast provision like the ones included In
BellSouth’s Revised SGAT and in the BellSouth/KMC Intercannection agreement, ICG
recommended that the provision shauld require the parties ta negotiate in goed faith the
specific terms and conditions of the binding foracast,

“ BELLSOUTH: No. BellSoLth statad that although it has been analyzing such an offering,
It s not required by the Act ta commit 1o a binding forecast with any CLP, including ICG.
BellSouth argued that the Commission should net Impose a burden on BellSouth that Is
not required by the Act. BellSouth malntained that while the specifics of such an
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arrangement have not been finalized, BellSouth is agreeable to continue to negotiate with
ICG on this issus. Additionally, BellSouth stated that the standard for arbitration imposed
an the Commission Is set forth In Seclion 252(c) of the Act. Spsdifically, Section 252(c)(1)
states that the Commission shall “ensure that such resolution and conditions meet the

@ mquirements of section 251, ingluding the regulations prescribed by the [FCC] pursuant
ta section 251.* BellSouth stated that on cross-examination, ICG witness Philllp Jankins
agreed that BellSouth is nat required by Sections 251 or 252 of the Act to provide binding
lorecasts. Therefore, BellSouth maintained, the Cammission cannot Impose such an
obligation on BsliSouth and that this topic is not appropriate for arbltration,

PUBLIC STAFF: No. The Public Stajf stated that while such a clause would not be an
inappropriate term in an interconnaction agreement, the Public Stalf does not believe that
the Act mandates a requirement of this sort. The Public Staff maintained that the lssue Is
net appropriate for arbitration and that the issue of whether to pravide a guarantee of the
sorl requested by GG, and what 1o charge for such a guarantes, are essentially business
dedislons and matters for negotiation betwsen the partles. Therefors, the Public Staff
recommended that the Commission decline to require commitment te a binding forecast
and that the Commission encouraga the parties to continue negotiations toward this goal,

DISCUSSION

Teslimony on ihis issue was presented by |ICG witness Jenkins and Bel||South
witness Varner.,

ICG stated in iis Brief that it needs some way of ensuring that BellSauth will
provision adequate trunking facilities 1o cerry calls from BallSouth's customers to ICG's
grawing oustomer base. Further, ICG argued thal this matter is of erltieal Importance
because it BollSouth's customers are unable to reach ICG's cuslomers as & result of a
blockage on BellSauth's network due 14 a lack of capacity, It Is ICG that will be seen as the
cause of the problem. ICG maimalned that its binding forecast proposal would obligate
BellSouth to, in a timely manner, provision the trunking necessary to carry a forecasted
level of traffic and that this would ansure that there |s adaquate capacity in BetiSouth's
netwark to meet demand, |CG stated that this in turn would ensure that there are ne
blockages; if there were blockages this would frusirate not only ICG's custamers who
would be unable 1 racalve calls from BellSouth customers but also BellSouth’s customers
who wauld he unable i place the ealls.

IGG witness Jenkins statad In the summary of his prefiled testimony that ICG is not
asking BellSouth to take any risk. Witness Jenkins stated that ICG 1s willing 1o commit to
Bel|Sauth for a specified volume of Imerconnection trunks as a part of its binding forecast,
whather or net ICG's traffic achiaves 1he forecasted demand, Adtitionally, witness Jenkins
argued that if the traffic valume falls short of the farecasts, ICG will pay BeliSouth fully for

< e full cast of the unused trunks; in other words, ICG will take all of the risk, and BellSouth
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will assume na risks. On crass-examination, withesa Jenkins denied that there Is anything
specific in Sections 251 and 252 of the Act requiring BellSouth 1o provide binding forecasts
io ICG.

The Commission declines to decide at this time whather the Act mandates a binding
lorecast requirement of the sart requested by ICG. However, the Commission daes note
that ICG's request for this type of requirement does not appear inappropriate. In fact, the
Commission notes that & simllar provision can be found in BellSouth's Revised SGAT and
the BellSouth/KMC interconnectian agreement. Addjtionally, the Commission nates thet
BellSouth has spacifically stated that it is agreeable to continue 1o negotiale on this term.
Although the Commissian will not require BellSouth to commit to pravisioning tha requisfte
network buildout and necessary suppart, the Commisaion strongly encourages BellSouth
and ICG to eontinue to nagotiate on this issue.

CONCLUSIONS

The Commisslon declines to decide at this time whether BallSouth should be
required io commit to pravisioning the requisits network bulldout and necessary support,
The Commission strongly encourages BellSouth and |CG to continue to negotiate on this
Issue. Further, the Commission notes that since a simllar provision s found in BellSauth's
Revised SGAT and at least ane interconnection agreement, it would appear raasanable
for & simllar provisian 1a he voluntarily included in the BallSouth/ICG Interconnection
agreesment.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 4

MATRIX JSSUE NO. 5: Should BellSauth be subject 1o liquidatad damages for falling to
meet the time intervals for provisioning UNEs?

: Shauld BellSouth be required to pay liquidated damages when

BallSouth falls to Install, provislen, or malntaln any service jn accordance with the due

dates set forth In an Interconnection agreement between the parties?

MATRIXISSUE NO. 20: Should BellSouth continue to be responsible for any cumulative
failure in a one-month period to install, provision, or maintain any service In accordanca
with the due dates specified In the Interconnection agreement with ICG?

MATRIXISSUE NO. 21: Shauld BallSouth ba required to pay liquidated damages when
BellSouth's sarvice falls to meet the requiremants imposed by tha intarcannection
agreement with ICG (or the service is interTupted ceusing loss of continuity or
functionality)?

13
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MATRIX ISSUE NQ. 22: Should BellSouth continue to be responsible when the duration
of servica'a fallure exceeds certain benchmarks?

MATRIX ISSUE NOQ, 23: Shauld BellSouth ba required to pay liquidated damages when
BellSauth's service falls 10 meet the grade of senvice requirements imposed by the
intsrcannection agreement with ICG?

MATRIX ISSUE NO. 24: Shauld Bel|South continue 1o be responsible when the duration
of service’s fallure to meat the grade of servica reguirements exceeds certain
benchmerks?

» Should BellSouth be required ta pay liquidated damages when
BellSouth falls to provide any data In accordance with the speciiications of the
interconnection agreament with |ICG?

MATRIX ISSUE NO. 26: Should BelISouth cantinue to be responsible when the duration
of its fallure to pravide the requisite data sxcesds cartain benchmarks?

POSITIONS OF PARTIES

ICG: Yes, ICG maintained that the Commisson has the Jurisdistion to adopt performance
measurements and enforcemant mechanlams, ICG stated that Sectlan 251 of the Act and
the FCC's Implementing rules require that an ILEC provide intercannectlon and acoess to
UNEs and resale at payity o that which it provides itself. Additionally, ICG maintained that
If the Commission were to decide to adapt such measurements and snfarcament
mechanisms, it would have the legal authority to do sa since G.8, 62-30 and (.S, 62-32
provide the Commission with broad pawers to superyise and cantrol public uilities.
Further, ICG stats™ thet G,8. 62-110(f1} provides the Cammission with statutory authority
to "pravide reasonable interconpection of facillties™ between carriers; “to provide
reasonable unbundiing of essential facllities”; and "o cary out the provisions of this
subsacticn [n a menner consistent with the public interest . . .* ICG further stated that the
FCC has encouraged state commissions to adapt perfonmiance measurements and that the
Commission's decision in the AT&T Communications of the Southern States, Inc.
(AT&T)/BellSouth arbitration not to arbitvate this issue at that time does not cut off the
Cammisslon's Jurlsdiction to consider the issue now,

ICG alzo argued that perfarmance measurements and enforcement machanisms pre
necessary to ensure that interconnection, access to UNEs, and resale are pravided at
parity with what BellSouth provides itself or its affiliates. |CG maintained that as a
facllities-based carrier, it is dependent upan BeliSouth for assential netwark elements,
ICG maintained that because of the industry-wide implications of the performance
measurements and damages issues, they should be considerad in a generic procesding
with the results of the dockets at the Callfomia and Texas Public Service Commissions ta
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be the starting point for such a proceeding. ICG conciuded that the posture of this [ssue
doss not raguire any Commission action in this docket and that ICG has effectively
withdrawn this issue from the arbliratjon. ICG recommended that the Comm|ssion jssue
an Order in the local competition docket (P-100, Sub 133d) soliciting comments on
initiation aof a generic proceeding to consider performance measurements and enforcement
mechanisms.

BELLSOUTH: No. BellSauth stated that the issues of performance measurements and
liquidated damages are not appropriate for arbitration, BellSputh stated that the
Cammisslon lacks the statutory authority to award or arder liquidated damages. BellSouth
malntained that state law and Commission procedures are available, and perfecily
adequate, to addrese any breach of confract siuation should it arise. BellSouth concluded
that the Issue of liquidated damages was previously addmsserd by the Commission In the
AT&T/RellSoutth arbitration (Docket No. P-140, Sub 80) and that in that casas, the
Cammisslon concluded that it was not appropriate for the Commisslon to resolve tha issue
and that the partles should negotiate reasonable terms and conditions. BellSouth argusd
@ that in the instant proceeding, the Commission should find that it lacks the statutory
authority to impose liquidated damages on a party to an interconnection agreement far the
reasons ganerally discussed by BellSouth in its Briel.

Concerning performance measurements, BellSouth maintained that this is an industry-wide
lasue and should not be addressed by the Cammission In a two-party arbltration
proceeding. BellSouth argued that it is more appropriate 1o address the issus of
performancs measuraments in the context of BeliSouth's Saction 271 praceeding, Docket
No. P-§5, Sub 1022, BalISouth recommaended that the Commission agres with BellSouth
that this lasue is inappropriate In a two-party arbitration proceeding, and to the extent the
Commission desires to address performance measurements in the future, jt should do so
in a mora generic cantext so as to invalve the entire industry,

PUBLIC STAFF: The Public Staff recommended thet the Commissian state that |t will take
this matter under consideration, but will not rule at this time,

DISCUSSION

Testimany on this issue was presentad by ICG witness Notsund and BellSouth
* witness Vamar,

|CG has conceded that this issue doas nat require any Commission action in this
docket and that It has affectively withdrawn this Issue from the arbitration. 1CG stated In
its Brief that the Issue Is nat approprate for bllateral resclution because It is one of
industry-widle relevance and importance, The issue that does remain to be addressed |s
whether the Commisslon should establish a ganeric pracaeding to cansider performance
measurements and enforsament machanisms, ICG witness Notsund confirmed when
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asked by CommIasloner Ervin that the only relief ICG is requesting that the Cormmission
provide in this proceeding with respect ta performance measuremnants i& to convene a
generic procaading.

ICG recolmmended that the Commission Issue an Order in the local competition
docket (Docket No. P-100, Sub 138d) soliciting comments on the initiation of a generic
pracaading to consider parformance measurements and enfaroemsnt mechanisms, ICG
statad in ife Brief that the Commisslon first addressed the Issus of parformance standards
in the 1897 BellSouth/AT&T arbltration. ICG maintained that by the terms of the
Cammission's Arbitration Order, the Commission did not forsclose further consideration
of perfarmance measurements and reserved the right to revisit the issue, ICG argued that
a greai deal of axparience has been gainsd by the Commission and the CLP industry sinos
the BellSauth/AT&T Arbliratlon Order wes Issuad. |CG stated that In the twa years since
the release of that Arbitration Order, the Commission and the industry have gained the
expertise necessary to allow the Commission 1o revisit the question of performance
standards, |CG malntained that the experence of ICG and other CLPs has shown that
performance standands are badly needed and are no longer premature. [CG further stated
in its Briaf that when BellSauth's parformance to ICG falls short, ICG's perfarmance to |ts
end users cften alsa suffers. ICG argued thal, when BellSouth falls to perform Installations
In 8 timely manner, & Is the end user who s left walting. Further. ICG stated, when
BellSouth fajls to perform a coordinated cutover, it Is the end user who experiences a
service disruption. ICG maintained that, when any nf thesa things happen, the customer
has no way of knowing that it Is BellSouth’s fault; all the customer knows Is that it Is ICG's
custorner and in the customer's syss, ICG Is respensible. ICG asserted that ICG and other
CLPs need the performance measurements stick to compel Bel|Sauth to parform Its
obligations in a satisfactory manner. Finally, ICG stated in its Brief that even Be/ISouth
has acknowledged the nead for performanca standards end enforcernant mechanisms,
ICG malntained that in a filing with tha FCC mada in conjunction with its efforts ta win
Sectlon 271 approval, BellSouth has proposed a set of performance measurements ta
assure nondiscriminatory access to UNEs, ICG stated that the BsliSouth proposal
Includes payments which BellSouth would meke ta CLPs for tallure to meet performance
banchmarks,

BallSauth recommended that to tha extent that tha Commissiap desires 1o address
performance measurements, it should do 50 in a more generic context so as to involve the
entire industry. BellSouth further statad that it is more appropriate to address performance
maasuraments in the contaxt of BellSouth's Section 271 pracaeding, Dockst Na, P-55, Sub
1022,

The Public Stalf recommended that the Commission take this matter under
consideration but neot rule on it at this time,
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The Cammission concludes that it Is appropriate at this time for the Cammiseion to
insiitute & generic procseding to congider performance measuraments and enforcement
machanisms. The Commission notes that stata regulatory commissions in several
Bel|South states have addressed performance measurements, Therefore, the Cammission
will establish a newly created generic docket devoled to performanca measurements and
enfarcement mechanisms, Docket No. P-100, Sub 188k, The Commission wi|| [ssue an
Order in Dacket No. P-100, Sub 133k creating the generia docket and requesting that the
industry, the Public Staff, the Attorney General, and any other interestad parties form a
Task Forcs,

Finally, the Commission notes that in May 1989, AT&T filed a Petition for the
Establishmant of & Third-Party Testing Program of Oparations Support Systarms (OSS)
with the Commisslan {Docket No. P-100, Sub 133(). In conjunction with apening a generic
docket to address performance measurements, the Commission will also issue an Order
in Dockat No. P-100, Sub 133l stating that the Commission s Invastigating performance
measurements In a generic docket es a first step, but wlll keap the third-party testing
dacket apen far future consideration,

CONCLUSIONS

The Commission concludes that this issue has been, in essence, withdrawn fram
the arbitration and accordingly Is nat in need of resolution In thjs docket. Further, the
Commission wil creata a new dackst, Docket No. P~100, Sub 133k, and Issue an Order
in that docket gstablishing the generic docket and requesting that the industry, the Public
Staff, the Attomey General, and any other interested parties form a Task Force to attempt
to agree on all potantial issues concerning perfarmance measurements and enforcement
mechanisms. Further, the Commisslon will issue an Order In Dockst No. P-100, Sub 133
(AT&T's Petition for Third-Party Testing) stating thal the Commisslon is investigating
performance measurements in a generic docket as a first step, but will keap the third-party
1esting docket open for future canalderation.

IT 18, THEREFORE, ORDERED as follows!

1. Thatthe parties shall, as an interim inter-carrler compensation mechanism,
pay reciprocal compensation for dial-up calls to ISPs at the rate the parties have agreed
upan for reciprocal compensatian far local traffic and as finally determined by this Order,
subject to true-up at such time as the Cammissien has ruled pursuant to future FGC
consideration af this matter.

2. That ICG's Charlotte switch serves an area comparakle 1o that served by
BellSouth's Charintte tandem switch and |CG's swilch also provides the same funclionality
as that provided by BsllSouth's tandem switch, For reciprocal compensation purposes,
ICG is entitlad to compensation at the tandem interconnection rate (in addition to the other
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appropriate rates) where its switch serves a geagraphic area comparable to that served
by BellSouth's tandett switch.

3, That the Commissien declines to declde at this time whather BellSouth
should be reguired to commit fo provisioning the requisite network buildout and necassary
suppert, BellSauth and |CG are encouraged to continue to negotiale on this issue.

4, That the issue of performance measurements and liquidated damages has
been, In essence, withdrawn from the arbitration and accordingly is not in need of
resolution in this doeket. Further, the Cammisslon will create a new docket, Docket No.
P-100, Sub 133k, and igssue an Order in that docket establishing the generic docket and
requesting that the industry, the Public Staff, the Attorney General, and any other
Imterestad partiss form a Task Forea 1o attampt to agree on all potentlal Issues concerning
performance measurements and enfercement mechanisms. Further, the Commission wijl
Issue an Order in Docket No, P-100, Sub 133j (AT&T's Petition for Third-Party Testing)
staling that the Commission s investigating performance measurements in a generic
docket as a first siep, but will keep the third-party testing docket open for future
cansideration.

S, That BellSouth and ICG shall prepare and flle a Composite Agreemnent In
conformity with the conclusions of this Order not later than 45 days after the date of
issuanca of this Order. Such Composite Agraement shall be in the form spacified in
paragraph 4 of Appendix A in the Cemmission's August 19, 1986, Order In Docket Nas.
P-140, Sub 50, and P-100, Sub 133, concarning arbfiration procedura (Arbitration
Procedure Order).

6. That, not later than 30 days from tha date of issuance of this Orsr, & party
to the arbitration may file abjectlons te this Order consistent with paragraph 3 of the
Arbitration Procedure Order.

7. That, nat later than 80 days from the date of Issuance of this Order, any
interested person not a party 1o this preceeding may file comments conoertiing this Order
consistent with paragraphs 5 and 6, as applicable, of the Arbitration Pracedura Crdar.

8, That, with respect to objections or comments flled pursuant to decretal
paragraphs 6 or 7 abave, the party or inferasted person shall provide with its objections
or commanis an executive summary of no dreater than cne and one-half pages
single-spaced or three pagss double-spaced containing a clear and cencise statement of
all material abjections or camments. The Commission will net consider the objections or
comments of a party ar parson wha has nat submitted such executive summary or whose
executive summary |s not in substantial compllance with the requirements above,
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9. That partles or interested persons submitting Composite Agreements,
ohjections or comments shall also file those Compasite Agreements, abjactions or
comments, Including the exseculive summary required in decretal paragraph 8 abeva, on
an MS-DOS formatied 8.5-Inch computer diskstie contalning noncompressad files created
or saved i WordPearfect format.

ISSUED BY ORDER OF THE COMMISSION.
This the _4th _ day of November, 1999,
NORTH CAROLINA UTILITIES COMMISSION
Honssas . N

Geneva 3, Thigpen, Chief Clark

a11D3ER.02
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GLOSSARY OF ACRONYMS
Docket No. P-582, Sub 6
ACL Adjusted Call Length
Act Telecommunications Act of 1996
AT&T AT&T Communications of the Southern States, Inc,
BellSauth BellSouth Telecommunicatians, Inc,
CLP Competing Local Provider
CLEC Competing Local Exchange Cempany (Carrier)
Commisslon Nerth Carolina Utllitles Commissian
FCC Federal Communications Commissian
ICG ICG Telecom Group, Ina.,
ILEC Incumbent Local Exchangs Company (Carrier)
ISP Intemet Service Provider
ITC*DeltaCom ITC*PeltaCom Communications, Ing.
KMC KMC Telecom, Inc.
LATA Local Access and Transpart Area
LEC Local Exchange Company (Carrier)
LERG Lacal Exchange Routing Guide
MOU Minute of Use
0ss Oparations Support Systems
Public Staff Public Staff-Narth Carolina Utilities Commissjon
SGAT Statement of Generally Available Terms
TAS6 Telecammunications Act of 1986
TELRIC Total Elemant Long-Bun Incramental Cost
UNE Unbundled Network Element




NOY. 4.1999 12:08PM PARKER POE RALEIGH
LW QOPFICRA OF
PARKIR, POE, ADAMS & BERNSTEIN L.L.P.
150 FAYETTEVILLE STREET MALL, SUITE 1400
P.0.Box 389
RALEIGH, NORTH CAROLINA 27602-0380
TELEPHONE 915-828-0564 FACSIMILE 912-834-4564

NO. 473 P.1/21

CHARLOTTE OFFICA
FACSIMILE TRANSMISSION A T 28244
COVER SHEET

CalumMpTa OFACE
P.0. Bax 1509
PRIVILEGED COMMUNICATION/ 1201 MADy STREET, SUITE 1450

ATTORNEY WORK PRODU CT CaLuMAia, SOUTH CARDLINA 2620241508

SOUTHPARK OFFICR
4201 ConyoRreas BT, SuTe 145

CHARLOTTE, NoRrTH CARQLINA 28209
Category of Fax:

SPARTANEIRG OB
101 Wear B Jory S, SUrTE 203
- SPARTANBLNG, Saurp CAROLINA 29306
[ cConfidential b SOUTH w

[ Secret (see procsdures
for transmitting a fax)

In case of difficulty in transmission of Facsimile, please call 919-828-0564, Extengion §202

To: Henry Walker Fax No.: 615.252.6363

From:  Henry C. Campern, Jr. Client Matter: 85233

Date: _November 4, 1999

Re:
Copies To:
Total Number of Pages This Transmission Transmitted By:
(Including this cover page) Time:

* * NOTICE * *

THE INPFORMATION SONTAINED IN THIS PACRYMILE IS PRIVILEGED ANTVOR CONFIDENTIAL AND 18 INTENDED ONLY
FOR THE USE OF THE PRRSON TO WEHOM IT 15 ADDRESSED, [F THE READER OF THIS MESSAGE IS NOT THE INTENDED
RECIPIENT (OR SUCH RECIPIENT'S EMPLOYEE OR AGENT), YOU ARE HERERY NOTIFIRD NOT TC READ, DISTRIRUTE
OR COFY THE MATRRIALE ATTACHED HERETO WITHOUT THR PRIOR WRITTEN CONSENT OF THE SENDER, IF YOU
HAVE RRCRIVED THIS FACSIMILE IN FRROR, PLEASE NOTIFY THE SENDER BY COLLEQT TELEPHONE CALL AND
RETURN THE ORIGINAL FACSIMILE TO US AT THE ABQVE, ADDRESS BY U.S, POSTAL SERVICE AND WE WILL
REIMBURSE YOU FOR THE REQUIRED FOSTAGE. THANK YOU.

[04-Nov-99 11;03A)




DEC B7 *99 13:31 FR DSMO #3

282 837 B6E9 TO 2244HAS2358HAP9S P.A2-42

T STATE OF
I;,--‘.,-_f::} i.:?-v{ﬁ sLARaMA mUBLS 2
I?,'_-"' YN "o e
\&\) .___I.’!,_‘,! MONTCOMERY, A,

WALTER L, TilimAS LR

M BULLIYAN wug it
AN COOM, ANLESI, YK COresIR g~ A
QEORAL C warLalcd A sruadaTE GO LN TS

fACalvam.

Iy the Marer of: _ ) DOCKET 27083

}
Petitlan by ICG Telscam Group, inc. for |} -
Arbitration of Intercaonnestion )
Agreement with BellSouth )
Telazammunicationy, Inc. Pursuant to )
)
)

Sectian 252(b) of the

Telecommunications Act of 199k
)

FINAL ORGER ON ARBITRATION

8Y THE COMMISSION:

HEARD : Wadnesday August 11, 18588 Commission Hearing Room
804, RSA Union BAuilding, 100 Narth Unicno Street,
Mgrtgomary, Alabama

BEFDRE: The Honorable John A. Garmar- Arbitration Facilitatar, Mr.
David Housa - Arbitrator, and Jimmy B. Poal, Esg. -

Artitrator

APPEARANCES:
Qr behnslf of ICG Telacom Group, Ine.

Edgar C. Gentle, lIl, Esq.

G, Niegle Mapp, Esq.

Gantle, Pickens & Ehason

Coalonial Bank Building, Suile 1500
1928 First Avanus Narth
Birmingham, Alabama 35203

Albert H. Kramer, Exsq.

Jacob 5. Ferber, Esq.

-Qickstain, Shapira, Morn & Oshinsky
21Q0 1. Street, N. W,

Washington. D.C. 20037-1526

Qn behailf of BallSouth Telecommunications, nc.

D. OSwen Blake, Jr,, Exq.

BeliSouth Telecommuniestions, [ne.
31968 Highway 280 Sotith

Roam 304N

Birmingham, Alabama 35243

A. Langtay Kilchings, Esq.

E. Earl Edantield, Jr., Esq.
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CQCKET 27060 - »2

675 Paachtrag Straat,
Atlarita, Georgla 30375

l. INTRODUCTION/BACKGROUND -

This arbitration procaading is paending befora the Alabama Fubtlc Servica
Commissio {the "Commiazxion®) pursuant to Saction 252(b) of the Talacommurnications
Act of 1806 (the “Act™)'. This proceeding was jnitiatad by |CG Telecom Group, Ine's
("ICG") flling of @ Veriied Fetition For Arbitration of an Intercannection Agraement with
BellSouth rslecommunications, Inc. ("BeliSouln®) Pursuant lo Section 252¢h) of the
Telecomme nications Act of 1996 (tha “Petition”) an May 27, 1999. In said Petitian, (GG
raquastad that the Commission arbitrate ceftain tarma and conditions with respect to an
interconnection agreamant between itsalf ag the patiticning perty, and BeliSouth. On
June 27, 19399, BeliSouth fited its Veniffed Response to ICG's Pstition For Arpitration

{tha “Raespaonsa®).

In accorgdanca  with the Commission’s Telaphone Rule T-26{C). the
Commissicricrs appointed The Honcrable John A. Garnar, Administrative Law Judga,
as Artutraticn Facilitator, and Mr. David House, Public Liilities Auditar I, ang Jimmy B,
Poal, Exq. 335 ArbiAralors in this Matter (eallectively the “Arbitration Panot™ or "Panai).

On July 1, 1899, ICG and BellSouth submitted a Joint Motian to Establish a
Procadural Schedule, Through a Proeegural Rulng issuad on July 18, 1899, the
Arbitration Fanel sel forth a discovery scheoule, astatlished a Slatus Conferance to be
heid on July 23, 1998, and ardered the Arbitration hearing to bagin an August 9, 1990,
On July 8, 1999, a discovery caonference was held during which oral presertations
concerning outstanding discovery digsputes ware heard. An Oral Ruiing rasociving the
outstanding discavary disputes was entered an July 0. 1999, The finaings renderad jn
the July 8, 1989 Oral Ruling ware ratifias by 2 written ruling 1sxuad on July 15, 1999,

On Jduly 23, 1899 the Status Caonference was held as scheduled. n an effort to

feduce the rnumber of gontrovertad issuas, the parties angaged in Informai madiation

' Pub L Ne 1104, 110 sime 506, Codiired sl 47 L.G C. 64181 o 5eq.
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immadiately fallowing tha Status Confarence. The mediauon was sonducted by Ma.
Judy MeLean, Dwector of tha Cemmission's Advisary Division.

By agresment of the Arbjtration Pansl and tha parties, the Arbitration hearing
was continuwed wntil August 11, 1889, to parmit the continuation of an informal
Medistion session conducted hy Ms. MclLean. As a resull of the mediation efforts of
Ms. McLean, and the partias, tha list of lssuas requiring arbitration was reduced from
twernty-six [26) to five {8). At the cutsat of the Arbitration hearing, ICG and BeilSouth
submittad to the Arhltration Panal a8 Statarmant of Partial Setterment m wineh the parties
informad tr a Panal that 1ney nad rescived ail but the following lssues:

1 Unti the FCC adaopls a rule with prospeclive application, should dial-up
oalls to Intarnat sarvice providers {I5Ps) ba treated as if they ware local
callz for purposes of reciprocal compensation?

2. Far purposas of reciprocal compensation. should ICG ba compansated for
end office, tandern ard transpart elemernts of termination whers ICG's
switch serves o goggraphic area comparable to the area sarvad-by
BellSauth's tandem switch?

3. Shouid BaliSouth ba required o cammil {0 provisloning the requisite
network buildout ang nacassary support when I(CG agress to enter into
binding forecast of its traffic requirements in a specifiad pericd?

4 Should HeliSouth be ragquired 15 provide the "Enhanced Extaended Link" as
a UNE combination (EEL)?

5. Should voluma and tern discournts be availakle for UNEs?

Al the August 11, 1899 hearing, ICG offarad the tastimony ot Michae! Starkey.
Praaicdeart of the tesiecoammunicaticns consulting firm of Quantilativa Soluticns. (n=,:
Philip Jankins, ICG's Saniar tliractar - Engineering and Cperations for ihe Southses?
Region; Hruce Holdridge Viea Presidant of Gavarnment Affairs for ICG
Communications, Ine.. and Cindy Schonhaul, Executive Vice President for Govermnmant
and Corporate Affairs for (ICG Communications, In¢. BellSouth offered the tastmony of
Alpthionso Varner, tha company's Senior Director for State Rugulatary.

Al t~e conclusion of the August 11, 1999 hearing, the parties indicated a
pratararce to submit post-Arbitration nearing briefs. In arder (o accommodsta the filing
of those kriefs. the partisz orally agresd on tha record at thae Augusr 11, 19J9

proceeding ta jaintly exiend the statutory deadlina for the Commissian's decision in this
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mattar a5 5@t forth at 47 LUS.C. §253(b)(4)(C). Soth penties submittad simuitanacus
pa=st-Arbitration hearing briefs.

The Arbitration Pane! !ssued s Arbitration Pansl Racommaendation and
Prapozad Order Regarding interconnection Agreement (the Arbitration Panet's
Recormmendaticn) on Octabar 13, 1889, The Arbitration Panel's Recommandation sat
forth recommendations for tno rescolutian of the isaues sat forth in the Petition and
Razporsea which remained opan.

Buyrtuant te 1ha Commission's Talephone Rula T-268, the Arbiratian Panmel's
Recommer.dation was served on the partlas to Ihe Arbitration as well as =il parties on
the Carmmiszion's Telacommunications service list.  Although Telephons Rulm T.
26(I{2) alows intersstad parties who were not gartles to the Arsbliration to file
commants concarning the Arbilration Panel's Recommaendeuon within 10 days, ana
allows the parties to tha Arbitration (o submil replies to those commenta and any
oxceplions to the Arbitration Panel's Recammendations in a subsequant 10 day period,
the Arbitrution Pansl accompanied the service of its Recommangation with a
Procadural Ruling requiring initial commaents to be submitted na later than October 22,
1998, The Procedural Ruling required that reply comments/exceptions by the partias
be filad nc later than October 28, 1898, As set forlh in the Procadoural Ruling, the
medificalion of the comment cycles was necassary to accommodate the rendering of a
decision b/ the Commission in this mattar at the Novemoer 1, 1999 meanating of the
Cammissoon.

The Commission raceived comments from tha following intarasted nen-pariies;
GTE Soulh, Incorporated (STE): a.spire Communications. ne, (a epira); ATAET
Communications of the South Central Swates, Inc. (ATAT); Sprint Communicatians
Company, L.P. (Spint); a joint filing by Hyparion Communications, Inc. /KMC Talecom,
Inc.. and = joint filing from MC! WarldCam, IneJdTe DeitaCom Telecammunications.
Ine.  In addition, BallSouth and ICG eacn submitted reply commants/axcaptions. The
Caommigsion also received a recommondstion cancarning the findinga, eonciusiors and

recommendations of the Arbitration Panal from the Commission's Advisory Divigsion,

202 837 BE8Y TO 2244HA92358HARSS P.0A5./42
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After gareful consideration of the entire recard in this matier inciuding the past-
Arbitration “earing briefs filad by the partias, tha Arbitration Panel's Recornmangation,
the comments of tha panies and iNterested nan-parties, and the recommendation of tha
Advisory D vision, wa render the findings and conclusions set 1arth balow. RDue to the
fact that wer (argeiy ceneur with the findings, conclusions and recommandations of the
Arpitratinn Panel. wea have for the mast part adeoptod the Artlration Pamal'a
Recarmmeandation as our finel Order in this cguse. Our specific findings ancd
conciusiens: 35 1o aach issue are, howsavar, spesifically sat forth,

UL_FINDINGS AND CONCLUSIONS
ISSUE NO. 1: UNTIL THE FCC ADOPﬁ A RULE WITH PROSPECTIVE
AFPLICATION, SHOULD DIAL-UP CALLE TO INTERNET SERVICE PROVIDERS
{("ISPs™) BE TREATED AS |F THEY WERE LOCAL CALLS FOR PURPOSES QF
RECIPROCAL COMPENSATION (PETITION ISSUES 1 AND =)
The |(CG Pamitian

ICG argues thal while the FCC found n its Deaclargtory Ruling and Notice of
Proposed Rulemaking in CC Docket 96-98, raleased on February 26, 1989 (the FCC's
ISP bccla.'afory Ruling), that ISP traffic is mostly interstata in nature, the FCC stated
that, untit a federai rule iz adoptad congarning inter-carrier compensatian for (SP-bound
caliz, state commissions hgve |Re authority in an amitration o conciuds that reciprocal
compensal.on i an appropriate compansation mechanism. Nowwithstanding the
jurisdictional nature of ISP-bound calls, ICG argues that Ihe Commission bas the
authority to zat a rate for this traffic by virtue of itg <7 U.S.C. §252 authority aver
interconnec:ition agraaments which extends o both intrastate and interstata mattars.

ICG points aut that the FCC has treatad 13P-bound traffic as lacal for purpazes
of iNterstate access chargas and in fact Iltﬂlﬂd in the ISP Declarstory Runng mat this
treatmant would stiggest that roclprocal compansation is dus for such traffic. Accaorging
o ICG, the FCC has mada it clear that tha question regarding ISP traffic is not whether

compensation will be provided, but what ratg of compancation is appropriata,
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ICE maurtanz further that public policy supports payment of raciprocal
compansatien for ISP-bound traffic. [CG notas that ISPs are anm important merket
segmaent fcr campeting local exchanga carriers ("CLECS") and a segment cf tha local
oxchangs markat that 1s wall on its way toward eHective compatition. ICG rapresants
that an el mination of ita ability t¢ recover ila costas far transport and dellvery of
BellSouth-vriginated calis to ICG-served ISPs will negativaly affact the ceveiopmant of
local compaetition. Starkey, Tr. pp. 53-54.

ICG arguas that ragquiring cariers t0 pay reciprocal compensation for tha
lrensport ana aalivary of ISP-Eound cslls is econcmically aficient. According ta 1ICG,
BaliSauth should ba aconomically indifarent as to whather BallSouth incurs the
VYansport and delivary coats directly or through reciprocal compensation arrangament
with ICG baecause BeliSouth's rates for transport and dellvery are based upon
BealiSoutn's underlying costs. Starkay, Tr. pp. 52-60.

ICG alleges that Be!llSouth's racarnmaendation far addrassing ISP tratfic panding
adoption of 8 faderal rule is urreascnable. Specifically, |ICG assorts that BaliSouth's
proposal trat carriars track ISP traMic and reiroactively apply whatever rate s ultimataly
adopted by the FCC would deprive ICG of compansation for servicas it providas now,
thareby igraring the time value of money. Schonhaut, Tr. p. 315.

ICG turther agseris that there is no guarantae as to when the FCC will adapl a
lfadoral rult: governing inter carmsr compansation for ISP-bound traffle. 150 contands
that the FCC has indeed indicated that it may leave this issue to the gtates 1o dacica.
ICG turther stresses thal there is the possibtliity, ¥ not tha likaélinood, that the FGC rule
will he prospectiva in a way that parmanemly deprives ICG of compensation far traffic
carried in the interim batween this Commission's ruling and the FCC's ruling,

Schonhaut Tr. p. 311.

The BellSouth Pasition

fccording to BellSeuth, the FCC's February 26, 1999 /5P Declaratory Ruiing
affirmed thyt tha FCC has, and will, rewain jurisdistian avar ISP-Bound traffle. BellSouth

maintains tnat the FCC Ras now conclusively establishad that |SP-bound wraffic is ron-
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ocal intarstate traffc due to the fact that most calls to ISP3S terminate ai distanl
exchangod in ather stales as opposad ta ocal axchangas. Sinoe the 47 U.S5.C
§251{b)(5) cbligation to pay reciprocsl compansation has besn interprated by tha FCC
to apply cnly le traffic that originetes and tarminatas within tha 1ocai axchange,
BaliSoutn canciudes that interstate 1SP traffic is not subject to raciprocal compensation.
Given that conclusion, BeallSouth urges thgt there s nO basis for requiring &
campencsation macnanism for ISP-bound trafic I an erbitration conducted pursuant ta
47 U.5.C. §252 since thal section of tha Act only gives state commissions jurisdictian
over areas within the scopeg of 47 U, S5.C. §251. Varner, Tr. p. 397.

He1South further argues that while the FEC's ISP Daclgratory Ruling appears
to give statas authority tao craate an interim compensalion mechenism pending adaptian
of a lederal ruie governing that subject, the interim authority granted states by the FCC
is baing chalengad in court®. If this challange is succassful, BallSouth contands that
e Commission could find that it does not have even interim autharity 1o implamant a
eompensation mechanism 1or ISP traffic. BellSouth accordingly urgess that it would be a
wasted aiffort for the Commission tao undartake the astablishment of an interim
compansation mechanism for ISP trafic under such circumstances. Even if the
Commission's interim aythonty to impose an interim ISP compenseation mechanism
withstands challenge, BellSouth paints out that it will only ba valid until the FCC adopts
a federal rule,

BellSouth further argues that the Cormmission should Not requireé raciprocal
compansation for ISP-bound traffic undar any circumstances because ISP-bound traffic
i% intarstata “acenss’ traffic which is not subject to reciprocal compansation. BeliSauth
accordingly contends that u portion of the rates that ISPs pay ICG for their monthiy
businesg sarvice should ke sharad with BellSouth as “access" revenues. Varnar Tr. p.

4271422,

2 Thraugn sn apaes! of tha FCC's ISP Daclarsiory Ruling whch |5 prasenily panding before Unitad Steias Count of

Appesly for e Cistnet of Calumbin Clireuil (Bel Allantic Teleonona Companies, ol al. v. Federal Communcatrons
Commisson Ma. $8-1084 (0 C. Cir. March 8, 18980))..
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If 1n spiie of the aforemantioned argumments, the Commission geternminas that
it has juriscliction to implement an intarim Inter-carrier sompensation mechanism and
tNRt such a mechanism s warranted for ISP-bouna traffic, BelSouth urges ihe
implemantation of the me=hanism propasad by RollSouth witness Varner, Tr. PP 395
296, Tha rnechanism propased by Mr. Vamer would require tha parties to track SP-.
bound call» onginsting on thair respactive NAetwoerks on = going-forward bagis and ta
4abide by any final and non-appaeatsble FCC ruling on the issuae of Inter-camiar
compansation far ISP cails, Any inter-carrier campensation mechanism Bstadlished by
tha FCC wouid apply ratroactively fram the date of the intercennaction agresmant
=ntgred beiwaan ICG ano BellSoutn. The parties would ba requirad 1o “trus up” any
campensatior due for |SP-bound calls based cn tha FEG's inal, non-appealasie ruling.

The Arbitration Panai's Digeussion of lssua No. 1

Tha fact that both ICG and BeliSouth davotad the maar portion ot ther
respective >ost-Arbitration nesting briefs te a discuasion of tha treatment af ISP=bhound
traffic is demanstrative of the critical imporianee of this issue to eacn party. Tho issue
is also of critical importance ta the Commission given its potential impact an the
developmeat of competition in this stata. Tha dacision reached on tSP-bound traffic in
this proceeding will Nave a broad impact on the issue in Alabama genaraily because
thig case will establish precedence conceming futura traatmant of ISP-bound traffic,

Our analys|s coancgming this issue iogizally beging with an assessmant of our
jurisdictionial authority caneerning compensation for 1SP-Bound traffic in light af tha
FCC's February 26, 1999 (3P Declaratory Ruling. BeltSouth Is carrect in pointing out
that the FCC, in that ruling, cancluded that ISP-Bound traffic is jurisdictionally mixed
And appears to he largely inferstata’. Bel!Sauth is also correct in noting that the FCC
concluded that zinge ISP traffic is jurisdictionally non-ocal intersiats traffic. the
raciprocal compentation ubligations of 47 U,5.C, §251 (0)(5) do not caver inter-carriar
companzatar for ISP-bounda trathc. From 1that, howaver, BellSouh imprapar!y

concludas (hat stale commissions wo ot have authorty to adaross reciprocal

? FCC' ISP (eciorarory Rusng wt N 1.
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compensaticn for 1SP-bound calls in 47 U.5.C. §252 arbitration procescings since that
saction of the Act only gives state Commisaions jurisdiction over areas wirnin tha scope
of 47 11.8.0. §281. What BeliSouth casually and impropery discaunts s the fact that
the FCC specifically recognized the authority of state Commissions under 47 U.S. .
§252 1= gatarmine inter-carrier compansation far 1SP-bound traffic and to imposa
reciprocal empensation obligationa in arbiration procesdings in the absance of a
federal rule ta the contrary”.

By way of background, tha FCC spacifically recagnized in its /S8 Declaraiory
Ruling ihat while |SP-bound traffic is junsdictionaily interstate, the FCC will continua, as
1t has in the past, to discharge Its intarstate regulatory obligations regarding ISP-bound
lraffic by traating that Caffic as though it is lozal. The FCC also zpocifically racognized
that in light of its continued poticy of sxempting 1SP-bound traffic from the imposition of
dccess charges®, it has created something of an intler-cammier compansation vaoid for
ISP-bound tratfic by finding in (\ne ISP Caclaratory Ruking that such traffic is largely
imarstate and. therefore, not subject to the reciprocal compansation colgalicons of 47
U.8.C. §261(b)(8). Given thal void, ihe FCC racogrized thal tha aslabhiishmem of 2
rule govarning intar-carrier compensation far ISP-bound traffic would sarve the public
interest. “"ha FCC canciuded, however, that the record it had befare it in the ISP
Declaratory Rukng proceading was insufficiant Tor thea adoption of such a rule®. The
FCC accordingly 'ssued a Notice of Proposed Rulemaking cancerming the promulgatian
af such an intar-carrier compansation ruls for ISP-Daund traffic.

For purposes of this arbitration, it is imponamt (o note that the FCC
spacifically heid that prior to the astablishmant of a fadaral rule goveming inter-carmrier
sompensation for |SP-bound traffic, state Sommission's could determine in arbitration
rracaadings ihat reciprocal compensation should be paid for 1SP-bound fraffic. 1n
arriving at \hat congiusion n its {SP Dec/aratary Ruling, tha FCC reasoned that

"Section 252 iMposes wpsn state commissians tha siatutory auty to
<pprova vsluntgtily-negotiatad intercornsction agreesments and to

ja. N2, 0 7.
‘D M TIVS. 23, mnd Z4.

“ g st mz2a.
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arbitrate interconnection disputes, As we obaerved in the Locsel
Campatition Qrdar, state commissian authnority over intercannacton
Agresments pursuvant o §252 “extends to both interstate and
intrasiate mattere® Thus, the mane fact that ISP-bound traffic (s
largely imerstate does not mecessarily remove it fram the Section
251/252 nagotiation and arbitration procass. Howwver, any such
a-pPitration must be conaistlant with goveaming fedaral law. Whila 1o
date the Commission has not adopted & specific rule govarning the
manar, wa nGte thet our policy af treating ISP-bound iraffic as local
for purposes of intarstate 8ccess charges would, if appliad in the
sHparate contaxt of raciprocal compensation, sugpest that sush
compensation is due for that traffic.” Id af 725,

A% we stated previously, thea Commission currenily bas na rule
addressing the specific issue of inter-carriar compenaation for ISP-
bound traffic. In lhe abzancs of & federal rule, state Commission’s
that have had to fulfitl thelr statutory abligation undor §252 to
resolve interconnection disputas betwsen incumbenn LECs ana
CLECs have heg no choica but ta asiablish an inter-carriar
CAMpansation machanism and ip decide whether and under what
Swcumstancas ta raquire the payment of raciprocal compenzation,
Although reciprocal compensalion is mandatad under section
251(b}(S) only for tne transpart and tarmination of local traffic,
reither the statute nor our rules prohidblt a state Commzsian from
concluding in an arbitration that reciprocal compensation is
appropriate in certain inslances not addressad by seclion
251(b)(S), sv long as there ia no canflict with govarning fadarat |aw.
A state commission's decision 1o impose recipracal compensation
chligations in an arbitration procesding—or 8 subseaguant stata
Commission decision that those cbligatians encampada ISP-bound
traffic~-does ot aonflict with any Commission ruis regarding ISP=
tound trafflc.” /o af 728

Ve nate that this Comrission has praviously had accasmon to cansider the
FCC's /SF Declaralory Ruing and ita \mpact on the Commissiar’s  juriggiction
concerning ISP-bound traffic. In an Order antered on March 4, 1999 in Docket 2661 9.
the Commission held that it lad jurisdiction 1o datermine e recipracal compansation
cbigations of tha parties to tha agresments under raview in that procanding cancerning
1SP-baund trafflc. The Commission further tounad that 1ha axsrcize of that jurisdiction
was iotally consisten with tha FOC's /1SP Declaralory Rufing”. Similarty, in gn Order on
Reconsida ‘alion antared in that same proceseding on Juna 21, 1993, the Cammission

specifically noted the FGCC's recognilion at 124 and N28 of its ISP Declarstory Ruling

’
in Ra: Emorgoncy Feldrons of ICG Talasom Growp, ine and ITC Deltacom Commumecatipna. Inc. kor =
Dagiarstary Ruiing, Cookat No_ 28818 (Alabsms Public Samice Commiston, March 4. 1958) p. 8 {hareingrer the
Cammission's Mersn 4. 1899 Rrciprocal Compensaton Oroern
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that siate Commission’s hava wide latitude 1o dacide the issue of payment for ISP-
baund traffic pursuant to existing iNtercannection agrasmanis ar through arbitrations".

Vie alsa note that soma 16 other siate commissions have addrassed the
isaua of whkathar recipracal compensation shauld apply lo ISP-bound traffie &ames the
FCL issumil it /ISP Delcaratory Ruding. Of those 18 state commission's that hava
renderad diacisians on tha merita of the applicability of recipmcal compensation to ISP-
bound traflic, 1§ have uphsid the application of reciprocal compensation v such
traffic® Th-ea additional states have decided to withhold the issuance of a final ruling
conceming int@r-carrier compensation for ISP-bound traffic until the FCC further
sddreasses fhe ssue'™ To da_ra. only ons state has exprossly dechinad to require
raciprocal compeneation for ISP-bound traffic',

In addition to the afaremerntioned state commission's. all four of the federal
courts that have issued decisions addraszing appeals of stole commiszion dacisians
raquiring reciprocal compeansation for {SP-bound raffic after the release of the FCC's
1S Decla-atory Ruling have upheid tha determinations of the applicable =tata
cammisaions. The four courts inciude the United States Court of Appeais for the
Seventh C:reuit and thras distriet eoyns, incluging the Fegaral District Court for the
Middia District of Alabama’?,

The opinion of the Ssevonth Circuit upholding a deeisien of the (llinois
Commerce Commission wnich required tha paymsnl of reciprocal campesnsation for
ISP.-bound watfic pursuant te existing intarconnectien agreements is particulerly
enlightening, Specifically, the Seventh Circuit Cournt statad that “[Tha] FCC could not
have made claarer te willingness—-at ieast unbi the time a {FCC] rula is premuligatea—io

lot stata Commissions make the ¢all. We see no violation of the Act in giving such

‘A Rw! Emurgency Reltiant of 1CE Yalpcom Group. Inc. end (TS Dak Commuicasons, ing far a
Oeciaraiery Rumng - Appucahan of (TG TaMCHm Gloupg, inc. for Pariial Recensisarnnon. DocKet No. 26819

(Alsbama Fubiic S3rvicd COMMiddion. Jure 21, 1989) B. 11 (havsinafier the Commigsun's Juma 29, 1890 Oranr onr
Ragonsmeratiany, '

® Emy Agpanaix A aftacheg hareta,
' Bea Agpendo B alaches harsig
" oTel i i Qucision gng STOW 11 U Miter of the Peltion of Global ABax 1or ArSHeRINA OF

""."ﬁﬂ""-;f";ﬂ Rates, Termi, Condiiana and Ralatne Arran, 2 win Baf Allantic - New
TOS5070428 (11 4 Ba of Fun. Lhil., suly 12, 199%). Lot - e aramy, Docket No.

12 Saa wppanuix € aTtached hereto,
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defersnce tc state Commissions; in tact the Act specilically provides stata Commissions
with 3n impertant role to play in the field of iINterconnection agreemants-, '

Although the Soventh Circuit's opinion in Minois Beir Involvad the raview of an
Hinis Commerce Commission deeision interpreting  existing  interconnection
agreemants, wa yse little or no distinction in the applicabilily of the Saventh Circuit's
reasaoning a post-/ISP Declarstory Ruling arbitration proceadings conguctead purswant
to 47 U.5.L., §252. It is apparemn that the FCC envisionsd state action concerning the
applicabilits of iner-carner compensation for ISP-boune traffle in such arbitrations
punding tha promulgation of a federal rule and aven thersarar. in fact, the FCC
spaciically noted at 930 of the iSF Declarstory Rufing the roltowing:

"We tentatively concluda thal, as matter of faderal policy, thae

ivter-camer compansation for this intarstats lelwcommunications

-affic should bs pgovernnd prospectivaly by inMereonnection

ugresments nagotialed and arbitrated under sectiona 251 ana 2583

af tha Ast.  Resalution of faillures 1o raach agresmernt on intar-

Camer compensation for intarstate ISP-bound traffic then would

ussar threwgh arbitrations conducted by state Commissions, whien

are appealable ta federal district counts.* /d,

Hawving datermined that the Commission has the apprepriate jurisdistion o
address the issue of inter-carrter compensation of ISP-bound traffic and to in fact
require that such compensaticn be paid in tha farm of raciprocal compsnsation, our
analysis row turms to an assessment of whether it is prudent to exercise that
jurisdickon at this juncture. BaliSouth urges that since the FCC'S !SF Deciaratory
Ruling is currently subject to @ court challenge, states could find that thay do not have
tho authority 1o crests aven an intecim cCompansation arangemant, BeliSouth further
asserts thit aven if the siatas do have Lhe authority, such gulharity is valid only until
thea FCC completes its rulemaking on the supjecl. Therofore. any effort devotad by this
Cammission g establishing intarim compensation arrangements for |SP-bound traffic
wauld ke y be wastea effort. Varnar, Tr. P. 384. For tho reasans sat torth i1 mara

detail below, we raject AaliSouth's argumaents in favor of inaction.

‘1 Minom Seb al p. 574,
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It is apparent from our analysis tnus far that the FCC anvisionad and. in fact
encouraged. cantinued stata aclion conserning the determination of inter-carrier
campansation far ISP-bound traffic. The mere fact that tha FCC's /1SP Declarstory
Rufing is currently subject to a legal chailenge does not in and of itself rendar the
determmatiaona at tha FCC in that ruiing vaid. To be sure, tha detarminations madg oy
the FCC in tha ISP/ Decraretory Ruling rapresant cantroliing federal aw on tha issus
wrtil sueh t'me as a court of compelant jurisdiction datermines otherwiza, Tha
Comrniasion, tharedora, has duty and respansibility to axercisa the authority it
currantly has, at lsast unt!l sueh time as a fageral rule is implementad.

Cna of the major factars which dictatas immediate action on the issun af
intar-carriat compansation for (SP-bouns trafflie is the (3ol that the FCC has indicataed
that any facieral rule goveming thar 1Issua whnich is ultimately gromuigatad in the future,
will have prospective application enly', || acegrdingly appaars that if the Commission
doas nat take action to require compensaton for calls to ISPs, ICG will never be
compensatad for the calls it delivers (o ISP8 during tha intarim period betweoan the
approval of an interconnectian agreement between ICG and BellSowuth and the time the
FCC adopls a federal rule govarning that subjact. Schonhaut, Tr, p. 311, This problam
will anly be exacerbated if the FCC does not act quickly ta implamant a8 faderal intec-
carmigr cormpensation rule govemning \SP-bound tratfic. As noted by ICG withass
Schonhaut 1t took the FCC almost 3 years (20 manths) o respons to the Jdune, 1997
raquast fo- clarification that lad to the issuarce of its ISP Oeclaratary Rufing im
February of 1888 /.

1% hght of tho concemsa sat forth immediately above, wa do naot fimd marit in
BaliSouth’s. fall-back proposition that the parties simply treck (SP.bound trafic until
such timo as the FCC promuigates its federal rule and apply any compensation
machanism adoptad by the FCC retroactivaly'. As discussed in mare detail below, it is

undeniable that ICG will incur costs in terminating traffic to its ISP customars which

' Foo's 1P Qaclermon, Ruling al N21,

'} BaNSOUtN 4EEErts thet The Commission sHOUlS require dUEN 8 ABROSEN BN iT 4 1

impreman o Hat thal & has jurisdicvan 1o

inter-carrar Compansation Mechaninm ard thal such B Mechanam ia warrEated.
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ariginatas f-orm BaliSoulh customers. it would be enrtirely insensistamt with the
compatitive principles undarlying the Act not {o provide ICG with some machaniem to
recaover ihose costy as thay arae incurred. The immadiate nead for such 8 mechanism s
only hasghtened givan lhe delay wihich may well tranapire bafore a federal rule is finally
promulgatecl by the FCC for orospeciive geglication. Tha Commission's failure (o
implement sueh a mechenism in tha interconnecticn agresmeant batwaan ICG and
BellSeuth a: this juncturé would tikely preciude ICG fram compating for ISP customers
and ulimatinly from compsting for other types of cusiomers as wall, Starkey, Tr, pp, 53-
54

Having armrived at the canclusion that the Commission has tha jurisdiction wo
adtablish ivtar-carriar compensalian for ISP-bound iraffic (including rlacip.ronal
companastisn) ang that said jurisdiction should be exercised in this arbitration
procaeding the question now becomus what type of inter-carriar compansation is most
appropriate for |SP-bound traflic Qur analysis of that inquiry turns or further
consideration of tha FCC's /ISP Daclaratory Ruing and the concept of cost racovery.
More particularly. our analysis canters an a datarmination of the costs ICG incurs in
tarminmating tratfic thae is originaled on BallSouth's natwork and terminates to ISP end
user custornars of ICG. as wali ax tha recovary of those costs.

112G asserts that the costs it incurs in delivering & call bound for an ISP
customar Lo net ditfer fram those genersted by calls bound for other types of 1ICG
custemnars. In fagt, \CG arguaes that ISP-bound calls are functionally identical {o lacal
vaice zalls which ara subject to recuprocel compensalion. According to ICG wilness,
Starkey, a 'ten minute call originated on the BellSouth network and directed 1o the (GG
network trivels axactly lha sema path. requirses the u=e of exactly the sama faciiities
and generates exactly the same |eval of costs ragandiess of whether that call is dislag
10 an ICG lecal regicdenual custarmer or ta an ISP pravider Tr p. S58. ICG assaris that it

is, theraforae, irralavant that snee the call reaches tha ISP it continues on ta its ultimate

destinatior of an Intermst web sita.
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While 1CG Incurz no cosis for the component of thae cai! not on ila natwork, it
it the portion of the <all that Is camied on ICG's fucilites that is relevant. According 1o
1CG, tnat segment of tha call is idemtical to any local call in wrms of how (CG'S network
is usad. [(1G, therefore, asseris ihat there i= no basis tor iraating ISP-bouna 2alls
diffarently than calis to any other iaeal axchangs customar wher the costs daliver the
<alls made to the residential customer and the ISP customer ara identical, |GG asserls
that if the Commission does not require reciprocal compeénsation far 1SP-bound calls,
1ICG will not ruceive amy compansation for eslis 1o ISPz and will ba unable to recovar lts

coxts of deiivering calls to ISP custorners on banalf of end users earvan by BellSouth.

Schonhaut Tr. p, 307.

ICG further argues that reciprocal companssnwan for (SP-bound traffic is
econcmica ly afficiant and should be required in this arbitrgiion. More particularly, ICG
agsaris that ragiprocal compenaation is cost based and imposas tha costs of dalivering
traffic on the cost causar-tha carriar whose subscriber initioteas ths call, ICE,
therefore, maintains that in an efficiently functioning maret, BalSouth should be
ecanamically indjtfarant as to whather it incurs the cost 1o dalivar an 1SP-bound <ail en
its own newwork or whather it incurs thal cost through a reciprocal compensation rate
paid to ICC

14 suppart of Its sconomic indifference thaory, ICG argues that calls which
originate cn the BallSouth network and are Jalivered to a BejiSouth-sarved ISP, and
calls thal are criginate un the BeliSouth network ang (afminate ta 1ICG-sarved ISPs
travel vary similar paths. According to ICG, the only differance will be that when the
ISP iz an ICG customer, ICG parforms the switching function to deliver the catl 1o the
ISP, In such a scanano, BellSouth avoids the switching costs and ICG incurs them.
ICG assarts that if BelSouth has acourately established its terminating raciprocal
companza‘ion rala based on its awn coets of delivering the call. BanSaouth should be
asancmically indiflerent Lo whatlhar a call that originates on ity network is delivared to a

BeallSouth zustomer ar ta an (CG custamar, Inthe first inatanca,. BollSouth will incur the
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cost of dal.varing tha call via its own switch. In the secand, BaliSouth wiil) inour that
cost via & cost-based rata paid to ICG for dalivering the call. Slarkay, Tr. pp. 59-60.

In addition 1o the jagal argumants praviously discussed. Se!|South caurtars
thm {ICG arjuments in favar af reciprocal compensatian as an appraprimte intar-carriar
compansation mechanism with a strained elaim that the Commission should not requira
reciprocal compensation far |SP-bound rafic bacause such traffic is interstate “aergss”
traffic for which raciprocal compensation does not apply. Vamar, Tr. p. 401,

The premisa of BallSouth's "acress” traffic angumant is that (SP-bound traffic
shouid be 'reated as "accaess" traffic for which the revenues generated mu2t ba sharsd
betwesn tre [ocal exchange carriers invalved in originating and terminating tha traffic.
Undar BaliSouth's proposzi, the LEC sarving-and therafora billing-tha 1SP would traat
the ISP's payments for business sarvicea purchasad out of the serving carriecs Iocal
exchange tariff as “access” ravanue and share it with the other carrier varmer, Tr. Po.
421422,

In avaluating 1Ne approprigeness of raquiring reciprocal compensation as
the appropriate inter-carrier compensation mechanism far |SP-boung traffic in this
proceading, we find BallSouth “access™ traffic arguments to be misplaced and tetally
sontrary to prevailing regulatory mandates. Tha FCC has rapaatedly emphasgizad {hat
it has sinca 1983 treated ISP-bound tratfic as though it were local and eontinugs to do
30. The FQCU's /5P Deciaratory Ruiig is in fact replets with retorsmces to thia
continued Jractice:

"Althaugh the Cammission has recognizicd thal gntanced servics
providers (ESPs), including |SPs, use mersitate accass servicas,
since 1883 it has exempted ESPs from the payment of cartain
interstate access charges, Pursuant to this exemption, ESPs are
‘roated a3 end usars for purposas of A8$e88iNg access charges.
“nd tha Commiasion parmits ESPs to purchass thair links to tha
public switehed tolephone nework (PSTN} through intrastate
husinesxs 1arifls rather than through interstats ccass tariffs. Thus,
1:5P= generally pay local buginess rates and interstate subacriber
line charges for thair switched accass cannections @ e local
nxXChenge company’s central offices.  In addition, incumbent LEC
hxpensos and revenues &ERsociated with 1SP-bound  traffic
traditionally have bean charactarized as Intrastate for separations
purposaa. ESPs alse pay the special access surcharga when
purchasing special access lings under the same condHlians as
tNo£s applicable to end users. In the Accoss Charga Rercrm
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Qrder tha Commission dacided to muintain tha existing price and
SINUClure pursuant o which ESPs are treated as eng vusars for the
Furpose af applying access chargea.  Thus the Commission
continues 1o discharge il interstale regulatery obligations by
Leating ISP=bound traffic as though it were Iocal.” /o at 5,

"&3 explained above, under the ESP axamptian LECE may nat
NEese access charges on (8Fs; thersfore, there 3r®@ no access
fsvanues for interconnecting carrisrs o share. Moreover the
Commission haz dirscied states 1o treal ISP traf{ic aw it { ware
lueal by permitting ISPs to purchase their PSTN links through loes|
tusiness warifts.” o at 79,

“Our datermination that af least a substantisl perton of diai-up ISP-
Liound traffic is interstate doas not, owavar, ater the current ESP
exemptian. ESPs, including 1SPe, cominue to ba entitled ta
purchasa their PSTN links through irrastate (Iocal) tarifts rathar
tnan through nlersiate accass tariffs.” /d. at 120.

"The Commisslan's reatmant of ESP waffic datas Tform 13983 when
the Commission firsl gdopted a different access ragima for ESAs,
ilmca then, the Commisgion has Mmaintained the ESP axamption
pursuant to whigh it treata ESPs as end users under the ACCASE
charge regime and permits them to purchase their links to thg
PP'STN through infrastate local business 1ariffs rather than through
intarstate accass tarifis. As steh, the Cammisgion dizcharged its
interstats reguiatory obligations through the application of legal
business tariffs, Thus, although recognizing that it was interstats
access, the Commiason has treated ISP-bound traffic ag though it
were |ocal In addilion, incumbent LECs have choracterized
nxpenses and revenues asscciated with [SPsbound traffic ss
Intrastate for sgperationa purmoses.” /d. at 1273,

It 13 abundamly clear rom the abave references that [SPs purchase monthly
local sxchanga service much lika any othor local exchangs customgr. As loca)
oxchange customers. ISPs do not Pay accasa charges ang naither ICG nor BaliSouth
€an force SPs ta pay switchad accass charpas for accdass 1o thair Nnatworks. Thus,
there are 5 access revenues for iMerconnacting carriers ta share'™, Claarly. 18P-

bound trafic 15 not sSubjert o an access eharge reguiatory framework but rather is

fraated as ocal exchange trathic for regulawry purposes,

" PCC's 15/ Dezaratony Rukng at 19
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Faving rejected BallSouth's "accass” trafic argumants. we find marit in ICG's
argumente regarding {Mhe similaritiea betwean local exchangs triffle and ISP-bound
traffic. In fact, wa are persusadad that £3lis over oeal axchange cariar (LEC) facilitiexs
la ISP appemr functionally egquivalent o loagal vgice calls which are subject to
reciprocal compensation.  Since the sama natwork facilities and funclions are utitized to
complete both typas of calls, it is axiornatic that the costs io deliver them ara (dentical.
We find that those idartical costs dictate that the rales associated with recovering
those costs should also ba idantical. We accardingly find that recipracal compensation
shouid appiy 10 ISP-Boundg traffic just 8z it does to local vaice traffic.

VWe are also pérsusded that reciprocal compensation s aronomically
officient because it is cost basay wnd imposes the cost of delivering traffic on tha
Carriar whose subscriber causes the cost by initiating the call. Wae further balisve that
raciprocal campensation bamed on the ciemamal rates of fransport, end office. and
tandem switching adopted on August 25, 1988 in our UNE Pncing Docket” and
aquealing 3.00351 per minula is the mast raasaonable and appropriate imterim nter-
Carriar comr pensation mechanism we can require. The adoption of Such a rate ensuras
that BellScuth will incur the same Costs =% it would if the calls n question wera
delivered ko a4 BallSouth-served ISP

We further belisve that adopting a TELRIC-based compensalion machanism
15 more llkely 10 be cansistent with the federal rula which will witimately be ndogpted by
the FCC. Such @ mechanism certginly appears 1o be conzistont with the FCC's
traditional raxtment of ISP-bound trafic and ISPs ganarally. It Turthar appaars that
such an iaterim mechanism is consistent with e prévisionas of the FCC's /8P
Declaratory Ruiing as sat forth above. Perhaps most imponantly, nowever, tha interim
inter-carrie” compansation meachanism réquired hermin appears t© bBe the most
faascnabie means of ensuring that ISP-baund traffic door not becomea a class of traffic

for wimeh there is no machanism or cost racovary,

'Y inna MY OFf Ganene Srocasangs: Coankodrabon of TELRARS Stucies, Dockm N, 20020 (Alabame Pubiic

Sevice Commizsion. Augunt 28, 1998) (Netmnafier tha UNE Pricmg Ooersi).
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The Conclusion of tha Arhitration Pansl 43 to Issus Neo. 3

Based on the faregeing discussion, tha Arbitration Fenel congtuciad Mat,
pending tha adaptian of a faderal (uls by lhe FCO, di@l-up cAlls to ISPs shoukd bo
aubject 1o reciprocal compensation. Tha Panel further found that 1he resiprocal
£ompensat.on rata for such traffic should ba based on the alamartal rates of tranzspart,
énd office und tandem switching adoptad In the Commission's UNE Pricing Docket and
aqualing $.00351 per minute. The Arbitration Panel specificaily refectod the BellSouth
Pasition that the parties track ISP traffic pending the establishment of & federal rule and
ritfoactivaly apply any mechanizm ultimately adopted by the FCC 1o SUCh Uraffic.

The Findrnge and Conclusion= of the Commizaion as to lxsus No. 3

Yo concur with tna Artitration Famel's conclusion that panduig the adoption
of a faderal rula by the FCC, dial-up callz im ISPs should ba subject to reciprozal
compensation. Wea funhar concur with the raasoning relied upon by the Arbitration
Panal in reaching that racommendatian., &t s, nowavar, the belief of tha Gormmissian
that the pLblic interast would be best served by requiring that tha interim inler-carriar
compensalion required hargin bg subject to refroactive “true-up® once the FCO isauas
itz final Tecleral rule governing inter-carriar compensation for |SP-bound calls and seid
rula bacomes affactive. Mara specifically. ws adopt tha recommendation of the
Advizary Division thaet the compensation harein ordered for |SP-fSound traffic he
raetroactively “truaa-up- to the ievel of Inter-carriar compensation uRimawsly adopted by
{he FCC.

N erdar ta prepara rar the eventuality of o “trus-up" of tha intarim inter-carriar
Gompensation orgarad herein for ISP-bound tratfic. wa hereby instruct the parties 1o
track all ISP-baund calls and 1heir duration effective immed|ately upon the approval and
implamentation of the intarconnaction agreamant which will reguit from this Arbitration.
Once the I'CC issues its anticipated fadersl rula goveming inter-carries ¢ompenwation
far ISP-bound traffie and said rule bacomes offactive, that rula will prospoaciivaly govern
ihe compensation tg ba puid by the paciea io this oroceading far ISP.-bound traffic.

Similarly, the compensation orcered 10 be paid in this proceading for ISP-baund yraffic
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will be retroactvely ~trued-up® to the FCC machaniam from the afactive dale of tha
intarconnection agreement that results from this Arbitration.  through 1hat ratrosctivs
"irue-up” pracass any funds acre foundg to be owing by one parny o the cther. tha party
owing such furds shail submit them to tha opposite party within thirty (30} days uof the
complation of the “trig-up” process,

TS 50 ORDERED 8Y THE COMMISSION,
ISSUE NOD. 2: FOR PURPOSES OF RECIPROCAL COMPENSATION SHOULD
ICG BE COMPENSATED FOR END OFFICE. TANDEM AND TRANEPORT
ELEMENT:S OF TERMINATION WHERE ICG's S3WITCH SERVES A GEQGRAPHIC
AREA COMPARABLE TO THE AREA SERVED BY BELLSOUTH's TANDEM
SWITCH (PETITION ISSUE 7).

The GG Podition

#ccording to ICE, FCE Ruia $1.711™ raquires that where the interconnacting
camer's gwilch sarves a gecgraphiz arsa comparable ta that servag by tha mocumbant
lacal exchange carrier ("ILEC"), the appropriate rate for tha interunnnacting camriors
addilional ost 1= the incumbent's tandem interesrmection rate. Yo be aligibla for this
fata, the FCC requires only fhat the intercannecting carriers switch serve the aama
@eographical area as tha iIncumbent's switch. (GG asserts that tha record indicates that
this is the 3se for ICG's switch in Alabama. Starkay, Tr. pp. 72, 102 Moreover. ICG
maintains mat it$ switch performs the sams functionaiity as the BellSouth tandern
swilch, | fact, ICG contends ihat its Lucent SESS swilching platforrmn masts the
getution sind performs the same functions idantHied m the Losa) Exchange Routing
Guide ("LERG") far a tandem cifice and ror a Clans 4/5 swiich.

The BallSouth Pasition

ElellScuth's position regarding this issue is that f a cali is not handled by a

Twitch on tanceam basis, it is not appropriate to pay reciprocal compeansation far the

tandam sw tching function, BellScuth agcardingly maintams that it will pay tne tandam

¥ L7 erm 45171y
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interconnection rate if IGS's swilch is identified in the LERG as & tandem. Varmar, Tr.
P. 413,

A tandem switch connacts runks and is an intermadiate cornaction betweon
4n originat ng telsphone can jecation and the fina! destination of e call, fICGs
Switch is an end offics swilch, [t & handling calle that criginete or tarminate to
cuatomars sarved by that local switch and is not @ landem switch. Accarding to
BellSouth, ICG (s thus saekng campensatian for aquipmerd it does not own ama
functionalit' it aoas not provide.

BoliSouth alza asserts that tha avidence in the record doea not Upport ICG s
pasition thit il providas tha transport elamants. SeliSauth maintains that the Act doas
nol canteniplate that the compensation for ransporting and terminaling local traffic
should be symmatrical whan one party does nat actually provide the netwark faciiity for
which it seeks compensation. BeliSouth accardingly urges the Cammisaion ta ceny
ICG's request far tandem switching compensstion when landem swilching (2 Am
performed’?,

Tha Arbitration Panel'a Qiscussion of issue Ne. 2

The FCC's Rule 51711%° exprassly states that where the interconnactng
carrier's switch serves a geographic arasa comparable to that servad by the ILEC's
landem switch, the appropriate irterconnecton rats for the interconnecting carrier is
the tander jmerconnection rate We fing nathing in the fecord to centrovert (CG's
ctaim that its switch 3 g=ogrephically comparable o BeliSowth's tanoem switch.
BellSouth Joes not in fact argua the issue of geagraphic comparabiiity, but instead
argues distinctions 1N functional equivalency which sre N3t raquirgments of the
aforementsyned FCC Rula. Varnar, Tr. pp. 413415, Evan if FCC Rula 91.711 is read
to include functiona: equivalancy requiraments a= BaliSouth Jaems 10 sLggast, wa fing

that ICG hzis damonsirated tha requisite functionai squivalency by introducing evigancs

-

Sew BailSouth Driar g1 5 13,
T PR, 551,711
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that it Lucont SESS switch meete tha definition of a tandem switch in the Local
Exchange Routing Guids. Starkey. Tr. pp. 105-108.
The Conclusian of the Arbitratian Panel as to issus No. 2
Bmsad on the foregoing discussion, the Arbitration Panel coancludea that
ICG'a switcn sorves an wea geographically comparatle 1o that aerved by BellSouth's
landem swtch anc provides functionality comparabla to that provided by BellSouth's
tandem switch, The Arbitration Panel tharefore concluded that ICG is entites o
reciprocal compensation at the tandem interconnegtion rate which is comprisad of (1)
tandam switching: (2) transport betwaean the BaliSauth tandem and ils end offica
swiltches and (3) ena office switching, The sstablizhed TELRIC-basad rates for thasa
éldrnamts nquala 3 00354 par minuta pursuant to the Commission's UNE Fricing
Dackat.
Tho Findings and Conclusions of the Commission as ta ISsus No. 2
“"he Commission cancurs wilth the findings and conelusions of the Arbitration
Panel concerning this issua. Wae accordingly adopt the findings and canclusions of the
Arbitration Panel in that regard as aur own.
IT IS 80 ORDERED BY THE COMMISSION,
1ISSUE NO. 3: SHOULD BELLSOUTHR BE REQUIRED TO COMMIT TO
PROVISIONING THE REQUISITE NETWORK BUILDAGUT AND NECESSARY
SUPPORT WHEN ICG AGREES TO ENTER INTOQ A BINDING FORECAST OF ITS
TRAFFIC REOUIREMENTS IN A SPECIFIED PERIQD (PETITION ISSUE 11).
The \CG Poshtion
CG points out that it relies an BellSouth end offics trunks ta deliver trafflic to
ICG's switch. Theae trurks are usually HellSauth's responsibility 1o provision and
admiruster 1CG provides BeliSouth with quartarly raffic forecasts tp assist BellSoutn
i planning far facilites 1o nardig trafic batwean their netwarks, HellSauth is under no
cbligation {0 add more end office trunks sven though IGG's forecasts may indieate that
additonal trunking (s necessary.  Jerkins, Tr. PR. 235-235. I1CCG wants the aption of

requiring BeliSouth (o provisicn additional end offics trunks dictatad by ICC's forecast.
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In exchanga. 1CG will agres to pay BaltSouth for any trunka which are nar fully unlized
&8 indicates) by the foracast. | a., & take or pay agreemant.
1GG maintains that undar its proposal. BaiSouth will ot assuma any risk for
edditional trunks that are underutilized. [CG in fact assars 1hat it will asaume all of the
risk. If this provision is ardsred by the Arbhration Panel, ICG oxpects to use it
aparingly.
I[.G mssarta that BelSouth has agreed 10 a binding farecasat machanism on &t
Inast two prior ceeasians in Alabama,. (&G further maintains that BaliSoulh's revised
Statemem of Generally Availabla Tarms and Coraitians (“SGAT") ried with the
Commiszion in Septembar 1858 gontaing w binding foresast provision which largaly
mirrors the arrangement ICG requasts.  Also, in the intarcanmaction agreement
batwean DellSouth and KMC Telecem II, BeiiSauth agreed 1o a binging forecast
Frovisian similar 1 that requastad by 1CG.
Tho BeoliSouth Paaition
BellSouth asserts that although it is COnliNuing to analyza the possibility of
providing tinding foresasts end has not foraciosed the idea, BellSovih can rot be
ordered to agrea {o birkding forecasts because there is no raquirament that il do =o
pursuant t¢- 47 U.8.C, §251. Vamear, Tr. p. 416. BellSouth accordingly angues that
Pursuant tc 47 U.5.C. §252(c), binding forecasts are not properly subject to arbitration.
According ra BellSoutn, the binding forecast provision of BallSouth's Swptembar 41888
SGAT providas that neithar party is required to anter into 2 binding faracast,
Tha Arbitration Panesl's Diacussion of issua Na. 3
Tha threshold question regarding this issua is whetner tha Commission has
jurisdiction (0 require a binding farecast provision in a 47 U.S.C. §252 arbitration a¢
requastad sy ICG. BellSoulh is correct in painting out that here is not a spacific
provision of 47 U, 5.C. §281 which requires (LECs la enter binding forocasts. The
relevant inJjuiry, however, is not whether thare i8 any direct referenca to nDinding

forecast 1n 47 U.S C, §251, bt whatnar requinring tinding forecasts is consistent with
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the genera iINt@rconnectian obligation=s of ILECS as sl fofth in that saction aof the Ass
As roted buicw, we believa tha answar 19 that inquiry is yas,

Purguarmt 1o 47 U.S5.C. §251(c}2XC), incumbent LECs are raquirad w
pravide imtereonnection with requaesting carriars that is at least agual in quality ta tmat
providad by the local exchange carrier to itself. 1ICG's binding foracast proposal claarty
relates tao imterconnection and is dasigned ta ensure that such intarconnection ia
providad w ICSE on a non-discriminatery basis. |10G's proposal, therefom, falls well
within tha nararmaters of 47 .8 C. §251 and the Commission's authority pursusrt to

that sectior:.

Wa note that Se(iSouth rnormally has the finanas) rezponsibuity for the
' facilitigs which ICG seeks tc make subject ta binding forecasts. Lndor tha praposal put
forth By IGS, however, ICG will be required to pick up ail or part of the cost for those
facilities by aithar (1) paying BaliSouth ona-tweifth of the tarffed price for the
forscasted plant, as o Binding forecast fee. if the binding forecast trunks are usad; ar
(2] paying BalSouth one-nundred-percent ¢f the tarided prica for tne foracaated piant i
the trunks are naot used. Jankins, Tr. pp. 234-235 Clearly, ICG's proposal protects
BallSouth fram ASBUMING wnroasonabla or unnecassary risk, wa actordingly Tind that
ICG's propasai is a just and reasonable basis for the partias ta negotiate the gatails of
a binding forecas! arrangemant.
The Conciusion of the Arbitratian Panel sa to lgsue No. 3
Hased on the foregaoing, the Arbitralion Pane) canciuded that it, 3md therefara
the Commission, had jurisdiction undar the provisione of 47 J.5.0. 68251 and 283 1o
réquire BellSouth ta include a binding forecast pravision in its intergonnecticn
sgreamant with ICG. Tha Arbitration Panal accardingly Tourid that BallSoutm should be
fequired m Include in its interconnection agremment with ICG & provision which requires
the partiex to negotiats in good faith tha specific terms and conditions of binding
forecasts.
The Findinga snd Conclusians &f thoe Commission as to lague No. 3

The Commission ¢oncurs with the findings ard conclusions of tha Arbitration
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Panel concerning this i1Ssue. We accordingly adopt the findinge 8ng con=iusions of tha
Arbitration 2anel in that regard as our cwn,

/T 18 80 ORDERED Y THE COMMISSION.
ISSUE NO. 4: SHDULD BELLSOUTH BE REQUIRED TO PROQVIDE THE
“ENHANCED EXTENOED UINK™ {BEL} AS A UNE COMBINATION {(PETITION
ISSUE 1),

The ICG Pasition

H2G sssarts that the provisioning of EELs as UNEs at the DS-0 and DS-1
lavel will axt to axtana the range of ICG's ability to sarve customners, thus parmitt/ ng
ICG 1© bring the benrdiite of competition to & much broader base &f Alabams
businesses and customers than ICG is currently able 10 serve. ICG azserts that the
FCC's Rula 51 315(b)"" makes c¢loar that if BeliSouth currently combings {cap and
ransport. BeiSouth must make loop and transport availabia a5 a UNE combination at
UNE prices:;,

ISG assarts that tha FCC's September 15, 1999 News Reilsase, 1ssusd in
FCC Dockst 88-238%, maKes claar that tha Commission has the authority to require
BeilSouth 1o combine the Ioop and transport UNES camprising the EEL undor 47 u.s.C.
§251. Even ta tha extent that the EEL is not an existing combination wilhin BeliSoutw's
netwark, G asserts that the Commission should require BallSouth o make tha EEL
availabla vi ICG and oathgr campeatitors.  ICG mamtains that the Commiselon has the
authority under 47 U.5.¢. 5251 {£)(3) of the Agt (o erdar such UNE combinations 1CG
Lrges the Commission to use its autharity to require BellSouth to provide EELs. 1CG
maintains thal the EEL is an eafficiant mazhanjsm for bringing thae benefits of
compatition to Alabama because it will aliow ICS and othar CLECSs 10 s&rva customaers
without having ta be ¢oliocatad in a particylar customaer's E&rving cantrat officg.

S0 asizo argues that the EEL should be offarec Bl tha TELRIC-based UME

prices establishaa by the Cammission. According ta 1CG, the tota) erica chargea by

T 4T CPR §51.315(0)
~  RCC Promitas Ladd Telecommuneenons Compatition, FOO 55-2348 (Septembar 15, 1955) {(nereineRer the
FCC'S Nows irsveaxza)
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BailSouth tor the EEL should ba the um af (1] the TELRIC rate for an unbundiag ioap:
(2) the TELRIC rata for a cross-cannact of apiropriale capacity; and (3) the TELRIC
rate for untundisg Mtreifice dedicated transport, BailSauth should not be permittad to
IMpose any charge for combining tha individual alsments.

WG contends that the Cormmiasion has alrfaady swardad the EEL to
ITCAPahtac om Commurucations, Inc, in its interconnectian Sgreament with HellSouth.
ICG raquirns the same s8rvica in craar 1S competa.

Tha BellSouth Pogition

BellSouth argues that tha EEL is nathing more than a combination of three
saparatn LNE's which raplicates private line and/or special accass services. vamer,
Tr. p. 383. BallSouth furthar Afgues that at tha tima of the August 11, 1949 nearing,
thare was no FCC rule requiring BefiSoutn (0 previde such a UNE eombination and that
BeliSowth should not, therefare, be ordered o provide sueh a combinatian of UNEs in
this procoeding. Varnar, Tr, p 376.

Absent an FCC ordar, however, BeallSouth will, @ a voluntary bass, pravida
EELs trgugh "Professional Sarvices Agrecments.” BsllSouth assarts that since those
affars ere separate and apart fram any obligations under 47 U.8.C. §5251 and 252,
there is no requirament that tha EEL ba provided zt TELRIC raes, Thorafore, the EEL
is offarad ait prices approximating retail,

The Arhitragtion Pansl's Discussion of Issus No. 4

Tha combirmation of UNEs has been one of the more contentious issues arising
frem tha passage of {he Act and the rulas originally promulgated by the FCC tn
implemant the requirements af the Am & Tha ruies gavarnming LUNE combinalions
ariginally fromuigated by the FCC in its Loca) Campalition Qrgder have thair genéais in
47 U.s.¢, $251(c){3) which imposes on incumbant LECS:

‘IThe outy 1o provide, to any requesting talacommunications
carrier for the provision of a tsiscommurications service,
Nondiacriminatory access o netwark elements on an unbundlad
bagis at any tachnically feasitle point on ratas, terms, and

¥ impiesnentation of the Local Compeittion Provisions in Tha Telecommunications At of 1998, First

Rémﬂ, and Cirder, CC Dockel Na, 96-88 (August 8. 1998) (herwinater the FCO's “Lacas Compstition
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canagitiona that sre just, reasonabla, and nondiscriminatory in
accardancea with the terms and conditions of the agreemant ana
the requiremants of this Saction and §252. An incumbent tocal
exchange carrier shall provida such unbundlad network
aslements 01 a mesnner that sliows rasuaszumy csarriars to
combine such elamants in ardar to provide such
Wiacsmmunications sarvice.*

Pursuant to the above provisions, the FCC adopled it Rule 51.315(b)** wnich
profbits insumnbent LECs from sepsrating UNEs combined in thair networks. The ECC
also adopted itz Rules 51.315(e)=(1] which requirax incumbent LECS ta compine
praviously uncompined slements’?

The FCC reasoned that the only way to give meaning ta the requirgmeant that
incumbent LECs "shall provide such umbundled network slements in 2 manner that
sllows requasting carriers to combing such siwments” was ta inlorprat it as compeiling
the ineumtent LECs ta do the combining for the benefit of the raguesting carriars. ™
Tha FCC rejected the concept of requiring the requesting carriar to o the combining
itself as irpossible because 1 found that "new entrants lackad the facilities and
informatior about the incumbent's network necessary” ta do the combining.’” The FCC,
tharefors, reasoned that “we do not believa it is possible that CQongrass, having created
tha opportunity to enter the local talaphone markets thfough the use of unbundloc
eiameants, nlended to undarmine that oppanunity by Imposing technical obligations on
requastng carriers that thay might nat be abie to readily meat.*™

FCC Rulas 81.315(b) and 51.315({c)-{f) wire subzaquently vacated by the United
States Court of Appeals for the Eighth Cirsuit which found that 47 U.5.C. §251(e)X3)
¢ould not 2a read to levy « duly an incumbent LECs to do tha actual combining of
olemems.* The Eighth Circuit's decision regarding FCC Rule 51.315(b) was, hawaver,

reversed by the United Statea Suprema Court.™ In raversing tha Eigntn Cirguit, the

Suprame (ourt hald that the FCC's inlerpretation of §251(c)(3) was "antiraly rational,

HATCFR. 451.3150)

Ny 47 C.F.R £51.315{c)(N

- rI:C‘- Locui Campetition Orer st 203

e

> 1,

T 18Wa Utiitx s Board v. FGG, 120 P.30 753 [Bighth Clreuit 1947)
ATET Corr. v Iowa Uniias Bouard, 119 5 CrL721(1009)
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finding its basis 1n §251(c}{3)'s nongdiscrimination requirament. *™ Acrording to ihe
Suprema Court, Rula 51.37 $(D) was dagigned 1o #revent incumoent: LECs from
imposing “wasteful ¢costs” an rRQUAasLngG carriars ard that it was “wafl within tha bounds
af tha reasonable for the (FEC) to vpt in favor of ansunng against an anti-competnive
pragtice, >

Although the Supreme Caun's ruling clearly vaiidated FCG Rule 51.315(n) and
fla Eighth Circuit subsaqueantly rewnstatad that Rule, there remained some uncartainty
regarding t1e impact of tha rule due 1o the Supreme Court’s decision to vacate the
FCC's Rule 51.319™ on the grounds that tha FCC had not adaquawaly considarad the
‘Neceszary’ snd “impair standards of 47 U.S.0. §251{d)(2) in establishing its Rule 319
list of UNEs. FCC Aule 51.319 establishas the notwork slamants thet must ne proviged
O an unburxiiad beasis and. thereiore. canmot ba “uncombined” pursuant 1o Rule
51.315(b) it thay are aiready combined in tha ILEG's natwork.

In its. News Release issued on Septamber 15, 1939, tha FCC summaurized a yat
1o bo roleasad orger acgressing the reestablishmerm of the Ruta 319 ligg of UNEs. The
FCC specifically notad therain that “[glursuant to 8§51 .315(b) of the Commission's
Rules, incymbart LECs are required to provide accass to combinations of loop,
rnullipluxm(:fcononmrating equipmant and dedicated transport” = the companenty of the
EEL- if thay are currantly combined *

Hasud on the foragning, tha Comrigsion can ang should require BeliSauth to
provision the EEL at the DS-O and 0S-1 level=s whare it currantly combinas thoss loops
with {ransgort within its network. Reinstated FCC Rule 51.315(b) manaates gsuch o
rasult given tha FCC's spacific stalements concaming the EEL in it afforts ta re/nsiatn
Ihe Rule 57.318 list of UNEs. Such a resuit is antirely consiatent with eantralling law

and the principlas of afficient carnpeatition,

s at 737
¥ ar7an
Y& CFR §51.319
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Even thaugh the FOCO's Rule S51.315{c)~( requiring ILECSs 1o cambine praviously
unsombined siamanis ramalns vacatad at presant,™ wa nonatheiass find that BellSoutm
must. for a reasonable cost-bagsed foe, combing the UNEs comprising the EEL for ICG
in akuatlorns wherae those oigmeants currantly sre not combined in the SellSauth
hRatwark. 'Ma find suppart for ihis Proposlion nat onty from the Suprema Court's
discussion of the FOC's reasoning which undergirded the reinstatement of FCC Rule
51.318(b) in ATET Corg.. but wiso fom the Act gqenarally st 47 U.5.C. §352.

In reinstating FOC Rule 51.31 5(b), tha Supréeme Court placed graat empnasis on

the FCC'as reliance on 47 U.5.C. §281(ci{3) and 1he FCC's pro-competitive lagie in
gansral. Hasd FCC Rule 51.318(c)-() bean befora tha Supreme Court in AT2T Corp..
we are quite sure that the Syprame Couwrt's logic in reinstating FCC Rule 51.318(b}
would have: clearly dictated reinstatement af Rula S1.315(c)~(N. Such a result wouid bs
logizal pezause the same nondiscrimination reguiremant thal undergirds Rula
S1 a15(b)'e. requiremont that combinags olements not ba sesparatad also underiias the
raquiramart that the incumbent LECs must combine eloments Tor requasting carriers
wWhich is cadified 1n FCC Rule 51.315 (e)y(N. Thus, in light of the Supreme Court's
decision ir AT&T Gomp., there is Smple authotity for the proposition that under 47
U.S.C. 5251(c)(3). Incumbent LEGs can ba raquired to combine UNE=x for requasting
carriars,

Regaraless of the current =tatus ot FCC Rule 51.31 5(¢)<LN, tha Cammiasion has
independent autharity pursuant to 47 U.S.C, 5252 to order EEL cambinations pn its
awn More particularly, 47 U.5.C. §252(c)(1) staras that *liln resaiving by arbitration
any ¢pan issua=s and imposing conditions an the panies 12 the agraamant, a stata
cammission shall ... snsure that Such resolution and conditions mest the maquirements
of §251, including the ragulations prescribed by the {FCCJ] pursuant to §251.“ |t is
Impartant 15 note that while the FCC's implementing reguialions are incluted among

the factars that state cammissions must consider in implamanting 47 U.S.C. §251, the

-’5' As no‘m-.l 5 the FOC in ita Alew Rakkwre, the Bighth Ciceul is surrnnlly consdering the Status or Ruls
1.318 (c)=(N
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Act plainly sontamplates that tha gtata's authority under 47 U.S.05. §251 |s not restricted
to applying the FCC's ruies. To the contrary, states ars fres to act a=s thoy sas fit Lo glve
substanca ‘o 47 I.5.C. §251 so Iong as they are nat in conflict with the FCC's rules.

Wa irrwed 8t tha conciusion that the EEL must be Providad ta ICG by BaeliSouth
aven in sitgations where the alaments comprising tha EEL ara not curtently compined
in the BollSouth natwork enly after carafully dndertaking the ‘necessary” ana “impaire
analysis ernbraced by the Suprama Coun in ATAT Corp. Amang cther things, we
consideran the altermative methads andior facilities available 10 ICG for the
Pravizioning of the functions that ecuid ba achieved by the EEL in circumstances whara
tha metwork elamants comprising the EEL are not presently combined in the BealiSaoutn
Natwork. /As part of that analysis, we asaossad whother in thosa circumstancas 1ICG
haz altarnative mathods of Proviging tha functionality achieved by the EEL withow the
Imeosition of undue finanoial burden or a degradation of service.

Frora the foregaing analysis, we detarmined that the EEL is the only afficient
machanism currently available to ICG for pringimg the benefits of competition ta
Alabama businesses and tonsumera becauss it will aliow ICG 1= serve CURIoMmers
without having ta ke collocatad in tha BeliSoutn Central Offica serving thal parmicular
cusiamar. Widesaraad availability of the EEL will thus 8hable ICG 10 serve, and bring
e benehts of competition. to 4 much troader base of Alabama end users than It is
Qurrantly aoia 19, The EEL is Necassary o pravida sarvice, Particularly in loss dense
residantial sreas whare coliccation is not feasibla. I1n susn instances, tha unavailability

of the EEL wauld certainly “impair” ICG's abllity to provide ssrvice because there is ro

ather saurce for this access.

Furtner, if the EEL is made availabla only in crcumsiances whara the UNEs
COmPri&ing It ara aiready combined in the BallSouth network, IS will be forced to incwr
the SNReCeSSAry and duplicative COSts ass0cigtad with collgcaling in the BeliSouth
Cantral Qfices whars ICG has custdmers and BaliSouth doms not Currently combine
the elements comprising the EEL  Such a Scanario {8 cost prohikitive ang requires ICG

0 unnecessarily duplicate the publie switched talephone network thrmaugh widespreao
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callocatian, Haldridge, Tr. p 277 Wa fingd such a rasuit unaccaptabie ano
couvn@rprotiuctive to tha development of corrpatition in this stata. Wa aceardingly hold
that BellScutr must make the EEL available W ICG even in situations whera tha
alemants comprising the EEL are tot currently combines in the BeliSauth nebwork >
Thas Conclusion of the Acbitration Panel as to msus No. 4

Baz0d on the foregoing dizoussign, the Arbitration Panses foaund BellScuth's
argumants that the EEL sthauld be pravided outside the context of the Act and at pricag
approximating retall services meritless. The Arbitratian Panel majority furth-r_faund
that the EEL muct ba made availablg to ICG by BeliSoutn reQardlass of wheather tha
slemeants camprising the EEL are currently combined in the BseliSouth network.™ |n au
casaz, the Arbitration Panal faund that EEL shoula be provided Dy B8liISouth at tha
TELRIC-based UNE prices astablishad by tha Commission in the UAE Pricing Docke?,
ardd at the J5-0 and DS-1 levais. Specificaily, the Arbitration Panal conciuded that tha
total orice charged by BaliSouth tar (ha EEL should be precisely the sum of tha
Commission establishad TELRIC rales for: (1) an unbundleg laop; (2} a cross-
connest of appropriate capacity; and {3) unbundied interaffica dedicated transport,

Tha Arbitration Panal noted thag SallSoutn showid not be Parminad to impaaa
any charge for cambining ths ndividual elemanty asl forth above whera they are
siready combined in the BallSauth network, However, the Arbitration Panei concluded
that BellStxth should be antitiod to the imposa a raasonabie, cost-bared fem ror
combining the alemants which comprise the EEL in situanong where those elements
8re not currently combined in the BellSouth NEtwark. The Arcitration Panel
racommerywiad that tha parties be required to subrmit cogt sludies astablishing such a
fem such as soon as possigle, but na laler than sixty (BD) days follawing the Order of
the Commiszion adopiing the Arbitration Panei's recommendation ia that ragard. The
Arbitrations Panel noted that the Commissian Shouid act axpediticusiy on the

astablishmant of =uch a combination fae or "glue chargoe.” Untl the establishment of

** Amatration Fgcilitatar Gamar gows ot concur in Lhe N0iding that the €EL shaula ha made EvBilabie
evan in CotLMIlances where the ctemenrs camensing I are not slygady comaifed in the BaliSouth
l;:otwom.

ia
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sueh a fae by the Commizzion or an egraeemant amang tha paries SoNcamMmiryg such a
fea, tha Arotratinn Panel held tha BeliSouth snouid nat ba raguired to combina ™ha
elaments comprising tha EEL whare thoss elements are not Qurrantly eamairad in tha
BellSouth retwork.,

The Findings and Canciusions of the Commiasion as to Issue No. 4

We fdlly concur with the findings and conclusicns of the Arbitration Pana! with

ragord to the provisicn aof the EEL by HellSouth when the slamants camansing the SEL
ara airaady’ combined in BallSouth's natwork, The FCC's Iong-awaited order regearding
UNEs was reieased on November 5, 1885%. As anticipated, the FCC's UNE Onder
prohibits ingumbent LECSs such as BellSouth from saparsting lMop and tranapon
alements wnare \ney are Currently combined Wa accorgingly hoid that based on tha
FCC's UNIZ Orger and the reasaqing relied on by the Arbitratiar Panel, BeliSouth must
provida the EEL ta ICG in situations whare the siamants comprising the EEL are
Eurrantly combined in the BailScouth natuori,

The provision of the EEL by BaellSouth in situationa whera it ia currently
combined it the BeliScuth network shall be in accordance with the paramotars
ostablishad by tha FCC in its November 5, 1999 UNE Qrger Further, the EEL shall be
pravided a: the TELRIG-basad UNE pricas established by the Commisasian in tha UNE
Priving Docsket and at the DS-0 and DS-1 laveis. Specifically, the totai price chargad by
BeliSouth Tur the EEL Shaill be precively tha fum of the Commissiorn-eatabiishas
TELRIC ratas for (1) an unbundlad loap; (2} @ cross cormeact of appropriatg eapacity:
and (3) unbundlad interoffice dedicated transport.

With regard to tha provision of the EEL in Circumsiances whero Lhe aiements
cormprising 1t are not eiready combinaed in the @eliSouth network, the Commission
mapnty. consisting of Commission President Sullivan and Carmmissionar Cook, dones
Aot concur with the findings wnd conctusians of the Arbitration Panal, Ta tha cantramy,

the Commission majority adopts the recommandation of tha Advisary Qivision and finds

" Impiemanta.ion of the Locas Competinan Provisions of the Telecommunicarions Agt o/ 1996, Third Repor and
Qrder snd Fourth Parter Noncg of Proposed Hulemaking, CC Docker Na, 96-9§ {Noevember 5. 1999) (hereinafier
the FEC"s UNE Onder)
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that it wauld ba unwise to raquire an incumbent LEC such as BefiSouth to combine
network el@merts that are nol currantly caomBiried in it network sinca that issus is stilf
panding befara tha Eighth Circuit. BellSauth la not. therefors, required to provide the
sembination of loop, mulliplaxing/concentrating aquipment, and dedlcated transpanrt
whara thoso elamants are nat cuvently combined in the SellSouth network. Hawaver, in
tha evaent that the Eighth Circuit subsequently detarmines that Incumbent LECa must
indead cor.oine UNESs. iNchuchng the loop, multiplexing/concemrating equlpmant, and
dadicatad transpon whers they are not currently combined in the incumbam LEC's
network, the Commission majority finds that BaliSouth must, from the eifective date af
such a requirement, combine UNEs far ICS in a manner consistart with any such
requirameant sa implémented.

it shoauld be noted that Sommissioner Wallace dissented fram tha
Commission majority end voted to accept the Arpitration Panal majarity's
recommandation that BellSouth be raquired lo combine the alemants camprising the
EEL aven in insimncas where those siements are not cUrently combinad in the
BellSouth natwork. Commissioner Wallace does, however, cancur with the notion that
BellSauth nwist be required to provide the EEL whers it is not currently combinad tn 1he
BallSauth nework in the evant that the Eigih Circuit subzequently dalermines thar
ILECS such as BellSouth must de so.

1713 B0 ORLERED BY THE COMMISSION.
ISSUE NO. & SHOULD VOLUME AND TERM DISCOUNTS BE AVAILaABLE
FOR LINE=s (PETITION ISSUE NO. ).

The ICG Position
ICG assarts that when it commils 10 purchase a large voiuma af UNE's,

BellSouln Jenefits becausae it is able to use its faciities mare efficiently, and It8 coats

Per UNE g3 down. ICG represers that when BaliSouth rafusas to pass an any af

those benadits to ICG, not only does ICG not gain tha penafits of economy that Is has

Feneraled for 8SwlSowth through its volume purchasos, it facws & more efficient
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BeliSouth 'n the marketpiace wherain BeilScwth can offer 1ower prices 1a ns raaii
cuglomers. Starkey, Tr p, 120,
12G further contends that when ICG and 8elISquth agree o provition UNE=s
ovar lang tarms, BaliSguth banafits threugh flittle ar ng votatility af aemand. and
tharsfare, cxpariences litile or no viak, According 10 I(CG the reault is that S8eliSouth car
mora afficientiy uliliza its resources ana decrease the likelihood of strandad invastment,
d.

ICG asserts that 8ellSouth should pasa ihe above described saving and/or
8Gonamies on 10 ICG, ICG contends that it is within the Autharity af the Commission 5
rafquire BaliSouth 1a da so.

The BaliSouth Position

EiallSoewth argues inzl neithar the Act mor any FCC order or rule raQuires
volume and term discount pricing for UNEs. Varner, Tr. p. 412, BeliSouth also
mainiaing that the UNE recurring rates that 1ICG will Pay are cost-based in aecardance

with the raguiremaents af §252(d) and are gerivad using least-cost, forwarg loaking
technology consistent with tha FCC's rules, Furthermore, BeliSouth argues that its
nen-racumng ratos atready reflect any Conomies involved when multipia UNEs are
ofdered and pravisioned at the samo tima._ [,

BellSauth aaditionally comends that the TELRIC-based prices for UNEs 38t
by tha Commission already incorporate the savings nherent in valumo and torm
purchases bacausa they are calculated on fulure plant utiization ang network cosis,
not curyent utilhzatiam and network costs. BallSouth also zsserts that ita obligations to
provide elitewide average loop prices praciudes ila akility 1 pass through savings
asgociated with volume purchasas in B particular locality. BeilSaouth maimains thet the
basis ypon which ICS sueks valume and tarm discoumis wauld require the Cammissian
' rathink 1he pricing methodology adopted in its UNE Pricing Docker. According o
BeliSoutn, the cost methadology amployad oy the Commission in that mrecaeding is

compliant with the provisions of tha Act and the rylos of the FCC, HBalSouth, tharafarg,
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coneiuaes that thera is No reason 1o reconsider the cost mathodology amployed by the

Commuszion in that praceoding,

The Arbitration Pansl's Diacussion af Igsuse No. &

Wa concluds that the Commiission claarly has jurisgiction te require voluma
NG lerm ciscounts for UNEs pursuant o 47 U.S.C. §252. In partieuylar, 47 U.5.C.
§252(d){1) dictates that pricas for UNEs shall ba a3tablisfed on the basis of cost and in
a nan-discriminatory mannar™,

VWhils we concur with the basic premise of ICG's argumant that LINE pricag
Must refloct cost savings attriputable to UNE volume and term PuUrchasas, we note that
nera are various methods of achievirng this rasuit. The Panael finas that e method
which will ;nost banafit overall competition in Alabama is to consider any cast zavings
fram incraased UNE purchase volumes in astablishing ovarall UNE rates, This is the
mathad that would most ansure that smaillar CLECS ara nat disadvantaged,

We nole at 1nis junclura that the Commission previously detarmines UNE
prices garvarically m its LINE Pricing Dockat, We, tnerefore, candcluds that argumants
concerning cost savings from increassd UNE purchase volumas and extended term
commitments must be addressed generically in the context of that previously
establishaq Docket. Wae, therefore, recammend thet [CG patition the Commission for
raccnaderation of the previous findings enteradg in tha LNE Fricing Caockel if it feals
that the oxialing UNE prices do not ganerically incorporats cost SRVings resulting from
incressad JNE purchase volumes ang termm cammitments,

The Conclusion of the Arbitration Pans| as to lesua No. S

Hiased on the foregoing, tha Arbitration Panel conciudad that any cost
savings rosulting from increased UNE purchase volumes and extended term
commitments must be sddressed Geérerically in the camext of the Commission's UNE
Pricing Docket. The Arbitration Panel, therefare, recommaend that ICG Patition the

Commisson far racansderation of tha previous findings emtered in tha UNE Pricing

® sead7unc B§282¢d )0 1jtAN i)
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QOockat if it fagls that the UNE prices satablished tharsin do not genaricajly incorpargle
COLT 2aVINgs resulting from increased UNE purchase volumes ang term commitinents.
Tha Findihgs and Concliusions of tha Commission as 1o lesue No. 5
The Cammission concurs with the findings ang conciusions of the Arbitration

Panai cancerning this iszus, Wa acenrdingly adopt tha findings and conclusian=s of tha
Arbitration 2gnai iy that regard as our own.

/T 13 80 ORDERED 8Y THE COMMISSION.

IT I8 FURTHER ORDERED BY THE COMMISSION, That jurisdiction in this
Cause is heraby retsinad for the issuance of any further arder or orders s may appear

ta ba just 8-d reascnable in the Premisas,

ITIS FURTHER ORDERED, That this Order shall b+ éfoctive as of tho dara
haract.

DONE at Montgomery, Alabama this /& 1&. day of Naovember, 1999
ALABAMA PUALIC SERVICE COMMISSION

Sullivan. President

JARGO oK, Commissioner

/d_,_g-?: (’ k/‘%ﬁ'—— ;

Gearge C. Wallaca. Jr Cammiselaner

ATTEST: A Trus Copy

Waitar I,.. Tromas, Ir,. Secrelary
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Federal Communications Commission FCC 99-381

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
)
)
Bell Atlantic-Delaware, Inc., Bell )
Atlantic-Maryland, Inc., Bell Atlantic-New )
Jersey, Inc., Bell Atlantic-Pennsylvania, Inc., )
Bell Atlantic-Virginia, Inc., Bell )
Atlantic-Washington, D.C., Inc., Bell Atlantic- )
West Virginia, Inc., New York Telephone )

Company, and New England Telephone and ) File No. E-99-22
Telegraph Company, )
)
Complainants, )
)
v. )
)
Global NAPs, Inc., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER
Adopted: December 2, 1999 Released: December 2, 1999

By the Commission:
I. INTRODUCTION

1. In this Memorandum Opinion and Order, we resolve a formal complaint brought
by various Bell Atlantic companies (collectively, Bell Atlantic) against a competitive local
exchange carrier (CLEC), Global NAPs, Inc. (Global NAPs), pursuant to section 208 of the
Communications Act of 1934, as amended (Act or Communications Act)." The complaint
challenges the lawfulness and application of certain Global NAPs tariff provisions that purport to
charge a per-minute interstate rate for Internet calls, specifically, calls originated by Bell Atlantic
customers that are handed off to Global NAPs for delivery to Internet service providers (ISPs).

' 47U.S.C. § 208.

* Specialized Common Carrier Service Regulations and Rates of Global NAPs, Inc., Tariff F.C.C. No. 1 (Tariff)



Federal Communications Commission FCC 99-381

2. As explained below, we conclude that the challenged provisions of Global NAPs®
tariff, as applied to ISP-bound traffic delivered by Bell Atlantic to Global NAPs in
Massachusetts, are unjust and unreasonable under section 201(b) of the Act,® because those tariff
provisions condition the imposition of charges on circumstances that were indeterminate when
the tariff took effect and remain indeterminate today. In particular, the challenged tariff
provisions purport to apply only to ISP-bound traffic for which Global NAPs receives no
compensation from Bell Atlantic under the parties’ existing interconnection agreement; however,
the Massachusetts Department of Telecommunications and Energy (Massachusetts DTE) has yet
to make a final determination whether and how the parties’ existing interconnection agreement
provides for inter-carrier compensation for ISP-bound traffic. Moreover, we conclude that the
challenged tariff provisions violate section 61.74(a) of our rules, because they referto a
document other than the Tariff itself, i.e., an interconnection agreement.* Accordingly, we
hereby grant Bell Atlantic's complaint and hold that Sections 7 and 7A of Global NAPs' Tariff
F.C.C. No. 1 are unlawful.

II. BACKGROUND
A. Events Preceding the Commission’s Reciprocal Compensation Order

3. On April 15, 1997, Global NAPs and New England Telephone and Telegraph
Company for Massachusetts (Bell Atlantic) entered into an interconnection agreement that
continues until April 15, 2000.> Pursuant to this agreement, Bell Atlantic carries traffic from its
end user customers in Massachusetts to a point of interconnection with Global NAPs in
Massachusetts; then Global NAPs delivers the traffic from the point of interconnection to its ISP
customers in Massachusetts.®

at 82-83, Sections 7, 7A.1, TA.2, 7TA.3, 7TA 4 (effective April 15, 1999).
? 47 U.S.C. § 201(b).
Y 47 CF.R §61.74(a).

5 See Interconnection Agreement under Sections 251 and 252 of the Telecommunications Act of 1996, by and
between New England Telephone and Telegraph Company and Global NAPs for Massachusetts (April 15, 1997)
(Bell Atlantic-Global NAPs Interconnection Agreement), attached to Letter from Karlyn D, Stanley to Magalie
Roman Salas, dated August 10, 1999, File No. E-99-22. The agreement will automatically renew and remain in
effect unless (1) either party gives notice of termination at least 60 days before April 15, 2000, or (2) after that date,
cither party gives 2 90-day notice of termination. Id. at 36, Section 21; see also Global NAPs Answer, File No. E-
99-22 (filed July 28, 1999) (Global NAPs Answer) at Attachment C,

¢ See Bell Atlantic-Global NAPs Interconnection Agreement at 14, Section 5.7.2; see also Joint Statement of
Stipulated Facts, Disputed Facts and Key Legal Issues Pursuant to Section 1.732(h) and Joint Statement Pursuant to
Section 1.733(7Xb)2), File No. E-99-22 (filed August 10, 1999) (Joint Statement) at 2.

2
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4. The parties’ interconnection agreement provides that "[r]eciprocal compensation
only applies to the transport and termination of Local Traffic billable by NYNEX [now Bell
Atlantic] which a Telephone Exchange Service Customer originates on NYNEX's or Global
NAPs' network for termination on the other Party's network."” "Local Traffic" is defined as "a

call which is originated and terminated within a given LATA, in the Commonwealth of
 Massachusetts. . . ."® The interconnection agreement further provides that the parties "shall
compensate each other for the transport and termination of Local Traffic in an equal and
symmetrical manner at the rate provided in the Pricing Schedule."® According to the Pricing
‘Schedule, reciprocal compensation for "Local Traffic” is $.008 per-minute.*°

5. The parties executed their interconnection agreement despite their inability to
reach a consensus on whether the above-quoted language in the interconnection agreement
requires payment of reciprocal compensation for traffic that is delivered to ISPs, i.e., calls made
by one carrier's customers that are handed off to the other carrier for delivery to the latter carrier's
ISP customers.** In place of such a consensus, the parties agreed to interpret the applicable
language in their agreement in the same manner in which identical language in other Bell

Atlantic/CLEC interconnection agreements was ultimately interpreted by the Massachusetts
DTE-IZ

6. On June 26, 1998, MCI WorldCom Technologies, Inc. (MCI WorldCom), which
provides competitive local exchange service in Massachusetts, filed a complaint against Bell
.Atlantic before the Massachusetts DTE regarding Bell Atlantic's failure to pay reciprocal
compensation for ISP-bound traffic pursuant to their interconnection agreement.* On October

? Bell Atlantic-Global NAPs Interconnection Agreement at 14, Section 5.7.1. According to section 252 of the

Act, "reciprocal compensation” arrangements must (1) provide for the "mutual and reciprocal recovery by each
. carrier of costs associated with the transport and termination on each carrier's network facilities of calls that

originate on the network facilities of the other carrier,” and (2) "determine such costs on the basis of a reasonable
approximation of the additional costs of terminating such calls.” 47 U.S8.C. § 252(d}2XA).

* Bell Atlantic-Global NAPs Interconnection Agreement at 5, Section 1.38.

° Bell Atlantic-Global NAPs Interconnection Agreement at 14, Section 5.7.2.

' Bell Atlantic-Global NAPs Interconnection Agreement at 8, Pricing Schedule.

'!' See Chronology of Events Submitted Pursuant to Staff Request of August 3, 1999, File No. 99-22 (filed
August 11, 1999) (Chronology of Events) at 11-12.

2 Chronology of Events at 11-12.

" Complaint of MCI WorldCom, Inc. v. New England Telephone and Telegraph Company d/b/a Bell Atlantic-
Massachusetts, Commonwealth of Massachusetts Department of Telecommunications and Energy, D.T.E. 97-116-C
3
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21, 1998, the Massachusetts DTE ruled in favor of MCI WorldCom, holding that the parties’
agreement requires Bell Atlantic to pay reciprocal compensation for ISP-bound traffic.’* The
Massachusetts DTE noted that other CLECs' interconnection agreements (including Global
NAPs'") with Bell Atlantic contain identical provisions and directed Bell Atlantic to pay the
applicable reciprocal compensation rate contained in those agreements, as well.'* The express
and exclusive basis for the Massachusetts DTE's decision was that: (a) the link between the
caller and the ISP in ISP-bound traffic is jurisdictionally severable from the continuing link from
the ISP to the target Internet site; (b) ISP-bound traffic is a "local” call under federal law and the
interconnection agreement; and (c) ISP-bound traffic is subject to the Massachusetts DTE's
jurisdiction as an intrastate call.'® In essence, the Massachusetts DTE viewed an Internet call as
effectively two calls: alocal call from the end user to the ISP, and a non-local call from the ISP
to the Internet, i.e., the "two-call" theory.'’

B. The Commission's Reciprocal Compensation Order

7. On February 26, 1999, in response to a number of requests to clarify whether
reciprocal compensation applies to ISP-bound traffic, we released the Reciprocal Compensation
Order.*® In that Order, we concluded that ISP-bound traffic "is jurisdictionally mixed and
appears to be largely interstate in nature."*’ In reaching this conclusion, we "analyze[d] ISP
traffic for jurisdictional purposes as a continuous transmission from the end user to a distant
Internet site."*° Applying this analysis, we found that ISP-bound traffic "dofes] not terminate at

(filed June 26, 1998), attached to Letter from Karlyn D. Stanley to Magalie Roman Salas, dated August 10, 1999,
File No. E-99-22.

" See Complaint of MCI WorldCom, Inc. v. New England Telephone and Telegraph Company d/b/a Bell
Atlantic-Massachusetts, Commonwealth of Massachusetts Department of Telecommunications and Energy, D.T.E.
97-116 (Mass. D.T.E. rel. October 21, 1998) (Massachusetts DTE October 21, 1998 Order) at 12, attached to Letter
from Karlyn D. Stanley to Magalie Roman Salas, dated August 10, 1999, File No. E-99-22.

' See Massachusetts DTE October 21, 1998 Order at 14.

16 See Massachusetts DTE October 21, 1998 Order at 6, 11-13.

" See Massachusetts DTE October 21, 1998 Order at 11-12.

'* Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Inter-Carrier
Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Declaratory Ruling and Notice of Proposed
Rulemaking, 14 FCC Rcd 3689, 3703, 3707, 1Y 1, 23, 28 (Feb. 26, 1999) (Reciprocal Compensation Order).

** Reciprocal Compensation Order, 14 FCC Rcd at 3689-90, { 1; see also id. at 3697, 3701-3, 3704-5, 91 12, 18,
20, 23, 24.

® Reciprocal Compensation Order, 14 FCC Red at 3698-9,  13.
4
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the ISP's local server, . . . but continues to the ultimate destination or destinations, specifically at
an Internet website that is often located in another state."** We expressly rejected the argument -
- on which the Massachusetts DTE had heavily relied in its October 21, 1998 order -- that ISP-
bound calls consist of severable local and non-local components, reasoning that "this argument is
inconsistent with Commission precedent . . . holding that communications should be analyzed on
an end-to-end basis, rather than by breaking the transmission into component parts."**

8. We emphasized, however, that our conclusion that ISP-bound traffic is largely
interstate "does not in itself determine whether reciprocal compensation is due in any particular
instance."?> As we explained, there currently is no federal rule governing inter-carrier
compensation for ISP-bound traffic.** Consequently, whether such compensation is due in any
particular instance hinges on the parties’ contractual intent in entering into their interconnection
agreement, or on the state commission's application of other legal or equitable principles to the
parties' compensation dispute.**

9. Regarding the parties’ intent, we stated that, given the absence of a federal rule
govemning inter-carrier compensation for ISP-bound traffic, "parties may [have] voluntarily
include[d] this traffic within the scope of their interconnection agreements under sections 251
and 252 of the Act. . . ."** We explained that, where a state commission determines that the
parties did, indeed, voluntarily include compensation for ISP-bound traffic in their
interconnection agreement, the parties "are bound by those [interconnection] agreements, as
interpreted and enforced by the state commission[]."*” Moreover, we determined that such
deference to state commission interpretations of parties' contractual intent regarding
compensation for ISP-bound traffic applies to state commission decisions that post-date, as well
as pre-date, the Reciprocal Compensation Order.”® '

3 Reciprocal Compensation Order, 14 FCC Red at 3697, § 12.
B Reciprocal Compensation Order, 14 FCC Red at 3700, § 15.
B Reciprocal Compensation Order, 14 FCC Red at 3689, 1.

* Reciprocal Compensation Order, 14 FCC Rcd at 3689, 3690, 3695, 3703, 3704-5, 11,9, 22, 24, 25, 26; see
also Joint Statement at 2.

® Reciprocal Compensation Order, 14 FCC Red at 3703-4, 3706, 99 22, 24, 27.
% Reciprocal Campensatim.l Order, 14 FCC Red at 3703, § 22; see also id at 3703-4, 1§ 21, 24.

' Reciprocal Compensation Order, 14 FCC Red at 3703, { 22 (emphasis added); see also id. at 3689-90, 37034,
111,21, 24,

** Reciprocal Compensation Order, 14 FCC Red at 3703-4, § 24 ("Nothing in this Declaratory Ruling, therefore,
necessarily should be construed to question any determination a state commission has made, or may make in the
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10. We went on to explain that, even where a state commission concludes that the
parties did not voluntarily agree on an inter-carrier compensation mechanism for ISP-bound
traffic, "state commissions nonetheless may determine in their arbitration proceedings at this
point that reciprocal compensation should be paid for this traffic. . . . By the same token, in the
absence of governing federal law, state commissions also are free not to require the payment of
reciprocal compensation for this traffic and to adopt another compensation mechanism."*
Indeed, we observed that, "[i]n the absence of a federal rule, state commissions that have had to
fulfill their statutory obligation under section 252 to resolve interconnection disputes between
incumbent LECs and CLECs have had no choice but to establish an inter-carrier compensation
mechanism and to decide whether and under what circumstances to require the payment of
reciprocal compensation."*® We, therefore, concluded that "[u]ntil adoption of a final [federal]
rule, state commissions will continue to determine whether reciprocal compensation is due for
this traffic,” pursuant to their authority to approve interconnection agreements under sections 251
and 252 of the Act.>* In sum, "in the absence of a federal rule, state commissions have the
authority under section 252 of the Act to determine inter-carrier compensation for ISP-bound
traffic," even where the parties' existing interconnection agreement is silent on the subject.??

C. Events After the Commission's Reciprocal Compensation Order

11. On April 14, 1999, Global NAPs filed with this Commission the federal tariff at
issue here.>* Global NAPs filed the Tariff on one day's notice pursuant to section 61.23(c) of our

future, that parties have agreed to treat ISP-bound traffic as local traffic under existing interconnection
agreements.”) (emphasis added); see also id. at 3707, § 28 ("[T]he Commission’s holding that parties' agreements, as

interpreted by state commissions, should be binding also applies to those state commissions that have not yet
addressed the issue.”).

¥ Reciprocal Compensation Order, 14 FCC Red at 3704-5, 91 25, 26 (footnotes omitted).
% Reciprocal Compensation Order, 14 FCC Red at 3705-6, § 26.
*' Reciprocal Compensation Order, 14 FCC Red at 3707, § 28.

* Reciprocal Compensation Order, 14 FCC Red at 3706, n.87. In the Reciprocal Compensation Order, the
Commission also issued a notice of proposed rulemaking (NPRM) in which the Commission "tentatively
conclude[d] that, as a matter of federal policy, the inter-carrier compensation for this interstate telecommunications
traffic should be governed prospectively by interconnection agreements negotiated and arbitrated under sections 251
and 252 of the Act." Id. at 3707, 9 30. The comment cycle for this NPRM has concluded, and the Commission
expects to issue an order resolving that proceeding in the near future.

¥ Specialized Common Carrier Service Regulations and Rates of Global NAPs, Inc., Tariff F.C.C. No. 1
{effective April 15, 1999).
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rules.** The Tariff purports to charge an interstate rate of $.008 per minute for all ISP-bound
calls for which Global NAPs does not receive compensation under an interconnection
agreement.’® Towards that end, the Tariff states:

This tariff applies to telecommunications delivered to the Company [i.e., Global
NAPs] by a local exchange carrier (the "Delivering LEC”) for further delivery to
an Internet Service Provider ("ISP") which obtains connections to the public
switched network from the Company. This tariff applies to all ISP-bound traffic
for which the Company does not receive compensation from the Delivering LEC
under the terms of an interconnection agreement entered into pursuant to Sections
251 and 252 of the Communications Act of 1934, as amended (an
"Interconnection Agreement").*®

12. On May 19, 1999, the Massachusetts DTE vacated its October 21, 1998 decision,
concluding that our Reciprocal Compensation Order had invalidated the "two-call" theory on
which the Massachusetts DTE had asserted jurisdiction over, and required reciprocal
compensation for, ISP-bound traffic.®” The Massachusetts DTE ruled, therefore, that Bell
Atlantic is not presently required to pay reciprocal compensation for ISP-bound traffic,
retroactive to February 26, 1999.>° The Massachusetts DTE expressly preserved the possibility,

3 47 CF.R. § 6123(c).

¥ Specialized Common Carrier Service Regulations and Rates of Global NAPs, Inc., Tariff F.C.C. No. 1, at §2-
83, Sections 7A.1, 7A 4 {effective April 15, 1999); see aiso Joint Statement at 1-2.

* Specialized Common Carrier Service Regulations and Rates of Global NAPs, Inc., Tariff F.C.C. No. 1, at 82,
Section 7A.1 (effective April 15, 1999). Moreover, section 7A.2 of Global NAPs' tariff provides that "[a] delivering
LEC with which Company has an Interconnection Agreement may avoid charges under this Tariff by agreeing to
treat ISP-bound calis delivered to Company as 'local traffic' subject to reciprocal compensation under Section
251(b)(5) and applicable terms of the Interconnection Agreément. Failure by such a carrier to actually compensate
Company for ISP-bound traffic as local traffic under the terms of an Interconnection Agreement shall constitute an
election to compensate Company under the terms of this Tariff.” Specialized Common Carrier Service Regulations
and Rates of Global NAPs, Inc., Tariff F.C.C. No. 1, at 82, Section 7A.2 (effective April 15, 1999). In addition,
Section 7A.3 of Global NAPs' tariff provides that "[t]his tariff applies to all ISP-bound traffic that is subject to the
Jurisdiction of the Federal Communications Commission. To the extent that a Delivering LEC asserts that the terms
of an Interconnection Agreement do not apply to some or all ISP-bound traffic due to the jurisdictionally interstate
nature of such traffic, that assertion shall constitute a binding election to treat all 1ISP-bound traffic not subject to an
Interconnection Agreement as jurisdictionally interstate and subject to this tariff.” /d. at 82, Section 7A.3.

¥ See Complaint of MCI WorldCom, Inc. v. New England Telephone and Telegraph Company d/b/a Bell
Atlantic-Massachusetts, Commonwealth of Massachusetts Department of Telecommunications and Energy, D.T.E.
97-116-C (Mass. D.T.E. rel. May 19, 1999) (Massachusetts DTE May 19, 1999 Order), attached to Bell Atlantic
Complaint, Attachment A at 24-25.

3 See Massachusetts DTE May 19, 1999 Order at 28.
7
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however, that provisions within existing interconnection agreements not inextricably bound to
the "two-call" theory might require the payment of some compensation for the delivery of ISP-
bound traffic.’® Indeed, the Massachusetts DTE repeatedly acknowledged that, notwithstanding
its vacation of its October 21, 1998 Order, the issue of whether existing interconnection
agreements between Bell Atlantic and CLECs require some form of compensation for ISP-bound
traffic remains a live dispute.*® Accordingly, in express reliance on the directives contained in
our Reciprocal Compensation Order, the Massachusetts DTE stated that Bell Atlantic and
applicable CLECs, including Global NAPs, should negotiate about the appropriate compensation
mechanism for inter-carrier delivery of ISP-bound traffic pursuant to section 252 of the Act.**

¥ In this regard, the Massachusetts DTE stated:

‘During negotiations, the parties to this agreement may determine that adequate pricing and other terms for
these transactions are already governed by other contract provisions (and, certainly, arguments along these
lines have been advanced in the CLECs' comments. . . .). Or else, accepting or at least acquiescing in our
view of Section 5.8 of the interconnection agreement, they may jointly conclude that the present agreement
is silent on the point and needs to be supplemented to provide new terms for these mutual services. They
are free to arrive at either judgment in coming to terms over the present dispute. The best outcome is for
Bell Atlantic and MCI WorldCom (or other CLECs where other interconnection agreements are concerned)
to arrive at a resolution themselves. A far less satisfactory outcome is for the Department to have to
interpret, or even to supply, terms, because the parties cannot agree. Massachusetts DTE May 19, 1999
Order at 29 (emphases added).

“ The Massachusetts DTE stated, for example:

Although MCI WorldCom and Bell Atlantic may still disagree about reciprocal compensation obligations
under their interconnection agreement, there is - post February 26, 1999 - no valid and effective D.T.E.
order still in place to resolve their dispute. Unsatisfying as it may be to say so, all that remains is a now-
unresolved dispute.

Massachusetts DTE May 19, 1999 Order at 25-26 (emphases added). See also, Massachusetts DTE May 19, 1999
Order at 27 ("MCI WorldCom may choose to renew its complaint upon some claim that Massachusetts contract law
or ‘other legal or equitable considerations’ give rise to mutual obligation on its and Bell Atlantic's parts to pay
reciprocal compensation for ISP-bound traffic, even despite the FCC's jurisdictional pronouncement.”) (emphasis
added); Massachusetts DTE May 19, 1999 Order at 27 n.29 ("We do not, at this point, hazard a judgment whether
such an alternative basis exists in the Bell Atlantic-MCI WorldCom interconnection agreement before us. If such a
basis can be convincingly shown, then it would not be the Department's role to save contracting parties from later-
regretted commercial judgments.”); Massachusetts DTE May 19, 1999 Order at 28 n.30 (declining to rule whether
MCI WorldCom must refund reciprocal compensation payments made by Bell Atlantic prior to the Reciprocal
Compensation Order, because "{tJo do so now would be premature,” given the continuing possibility that the

existing interconnection agreement might be construed to have required such payments by Bell Atlantic.); n. 39,
supra.

! See Massachusetts DTE May 19, 1999 Order at 30 ("[W]e expect carriers to begin the voluntary negotiation
process provided in section 252 of the 1996 Act, in order to establish insofar as may be warranted, an inter-carrier
compensation mechanism that would apply to compensation for all ISP-bound traffic that was not disbursed as of
February 26, 1999, as well as all later-occurring ISP-bound traffic.").

8
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The Massachusetts DTE also offered to provide a mediator pursuant to section 252(a)(2) to
facilitate the parties' negotiations.** The Massachusetts DTE further observed:

If these negotiations do not resolve the present interconnection agreement dispute,
the Department can arbitrate the matter under section 252(b). At that time,
consistent with the discretion we have been given by the FCC (at least until the
NPRM is settled), the Department would resolve whatever issues are put before
it

13.  On May 27, 1999, Global NAPs forwarded a bill to Bell Atlantic pursuant to
Sections 7 and 7A of its FCC Tariff No. 1, in which it sought payment, in the amount of
$1,726,679, for ISP-bound traffic that Bell Atlantic delivered to Global NAPs in Massachusetts
between April 15, 1999 and April 30, 1999.** Bell Atlantic has refused to pay this bill.**
Subsequent to April 30, 1999, Global NAPs has forwarded to Bell Atlantic additional similar
bills pursuant to its FCC Tariff No. 1, which Bell Atlantic has also not paid.*¢

14.  On July 8, 1999, Bell Atlantic filed the instant complaint pursuant to section 208
of the Act challenging the lawfulness of Sections 7 and 7A of Global NAPs' F.C.C. Tariff No. 1.
In its complaint, Bell Atlantic seeks a Commission finding that those tariff provisions are unjust
and unreasonable under section 201(b) of the Act for the following reasons. First, Bell Atlantic
claims that Global NAPs' tariff violates the so-called "ESP exemption," because said exemption
allegedly precludes any carrier from assessing any per-minute interstate charges on ISP-bound
traffic.*” Second, Bell Atlantic argues that, if the ESP exemption does not apply, then Global

© See Massachusetts DTE May 19, 1999 Order at 30 ("If need be, we would be willing to provide a Department
mediator to facilitate agreement, pursuant to the mediation provision of section 252(a)(2).").

¥ See Massachusetts DTE May 19, 1999 Order at 30.

“ Bell Atlantic Complaint at Attachment B; see also Joint Statement at 2.
* See Global NAPs Answer, Proposed Findings of Fact, at 2-3.

“ See Global NAPs Answer, Proposed Findings of Fact, at 2-3.

" Bell Atlantic Complaint at 3, 8-9, 15 (citing Reciprocal Compensation Order, 14 FCC Red at 3700, § 16; GTE
Telephone Operating Cos., GTOC Tariff No. 1 GTOC Transmittal No. 1148, CC Docket No. 98-79, Memorandum
Opinion and Order, 13 FCC Red 22466 (1998) (GTE ADSL Order)); Bell Atlantic's Brief on Non-Cost Issues, File
No. E-99-22 (Bell Atlantic Non-Cost Brief) at 2, 6, 7-8 (filed Sept. 2, 1999) (citing GTE ADSL Order, 13 FCC Red
at 22469-70, 1 7; MTS and WATS Market Structure, CC Docket No. 78-72, Memorandum Opinion and Order,
Phase 1, 97 F.C.C. 2d 682, 721 (1983) (MTS and WATS Market Structure Order)); Bell Atlantic Reply Brief on
Non-Cost Issues, File No. E-99-22 (Bell Atlantic Non-Cost Reply Brief) at 2, 13-15 (filed Sept. 15, 1999) {citing
MTS and WATS Market Structure Order, 97 FCC 2d 682, 721; Reciprocal Compensation Order, 14 FCC Red at
3705-6, 1 26.).

9
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NAPs' tariff violates our rules governing inter-carrier shared access arrangements, because said
rules allegedly preclude carriers that jointly provide access service from charging each other for
such service, and may even require Global NAPs to reimburse Bell Atlantic for a portion of the
fees that Global NAPs receives from its ISP customers.*® Third, Bell Atlantic asserts that Global
NAPs' tariff violates our decision in the Reciprocal Compensation Order that, until a federal rule
is adopted, the issue of compensation for inter-carrier delivery of ISP-bound traffic must be
addressed exclusively through negotiations and state arbitrations under sections 251 and 252 of
the Act.*’ Fourth, Bell Atlantic maintains that Global NAPs' tariff constitutes "cramming,”
because Bell Atlantic allegedly has not agreed to subscribe to the tariffed services at issue;*° and
finally, Bell Atlantic claims that Global NAPs' tariffed rates are unreasonably high.®* For the
reasons described below, we find that Global NAPs' tariff is unlawful, but for reasons other than
those asserted by Bell Atlantic.?

II1. DISCUSSION

15.  The parties do not dispute one principle: the Reciprocal Compensation Order
holds that carriers whose interconnection agreements include an inter-carrier compensation

“* Bell Atlantic Complaint at 3, 9-10 (citing Access Billing Requirements for Joint Service Provision, CC Docket
No. 87-579, Memorandum Opinion and Order, 4 FCC Rcd 7183, 7185-86 (1989); Waiver of Access Billing
Requirements and Investigation of Permanent Modifications, CC Docket No. 86-104, Memorandum Opinion and
Order, 2 FCC Red 4518, 4519 (1987); Investigation of Access and Divestiture Related Tariffs, CC Docket No. 83-
1145, Memorandum Opinion and Order, Phase 1, 97 F.C.C. 2d 1082, 1176-77 (1984)); Bell Atlantic Non-Cost
Brief, at 2, 8-9 (citing Reciprocal Compensation Order, 14 FCC Red at 3695, 1 9; Access Billing Requirements for
Joint Service Provision, 4 FCC Rcd 7183, ] 22-24; Waiver of Access Billing Requirements and Investigation of
Permanent Modifications, 2 FCC Rcd 4518, 4§ 39-40; Investigation of Access and Divestiture Related Tariffs, 97
F.C.C. 2d 1082, 1176-77); Bell Atlantic Non-Cost Reply Brief, at 2, 12-15 (citing Reciprocal Compensation Order,
14 FCC Red at 3695, 3705-6, 91 9, 26).

“ Bell Atlantic Complaint at 3-4, 10 (citing Reciprocal Compensation Order, 14 FCC Red at 3705-6, 3707-10,
19 26, 28-36); Bell Atlantic Non-Cost Brief, at 2, 9-13 (citing Reciprocal Compensation Order, 14 FCC Red at
3704-6, 11 25-27); Bell Atlantic Non-Cost Reply Brief, at 1-2, 3-7 (citing Reciprocal Compensation Order, 14 FCC
Rcd at 3705-6, 3707, 19 26, 28).

* Bell Atlantic Complaint at 4, 10-13; Bell Atlantic Non-Cost Brief at 1-2, 34, 14; Bell Atlantic Non-Cost Reply
Brief, at 2, 10-12 (citing United Artists Payphone Corp. v. New York Telephone Company, Memorandum Opinion
and Order, File Nos. E-90-181, E-90-182, 8 FCC Red 5563 (1993); MGC Communications Inc. v. AT&T Corp., DA
99-1395 (rel. July 16, 1999)).

*! Bell Atlantic Complaint at 13, 15-16; Bell Atlantic's Brief on Cost Issues, at 1-2, 8; Bell Atlantic Reply Brief
on Cost Issues, at 2, 5.

52 Given our determination that Global NAPs' tariff violates the Reciprocal Compensation Order, we need not,
and do not, reach the other issues raised in Bell Atlantic's complaint.

10
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mechanism for ISP-bound traffic must abide by the state commission's determination regarding
the existence and meaning of the mechanism.>*

16.  As described above, the Massachusetts DTE has yet to make a full and final
determination whether the existing interconnection agreement between Bell Atlantic and MCI
WorldCom -- and by extenston, other CLECs, including Global NAPs -- provides for any inter-
carrier compensation for ISP-bound traffic.>* Not only did the Massachusetts DTE state
repeatedly in its May 19, 1999 Order that this issue remains live and disputed, but the May 19,
1999 Order itself (from which 2 of the 5 Commissioners partially dissented) is the subject of
several pending petitions for reconsideration.®®* Moreover, on April 16, 1999, Global NAPs filed
with the Massachusetts DTE a complaint against Bell Atlantic regarding this very issue, and the
Massachusetts DTE has not yet resolved Global NAPs' complaint.>® Indeed, in its briefs here,
Global NAPs acknowledges (albeit in passing) that the Massachusetts DTE still could decide that
the existing interconnection agreement between the parties requires Bell Atlantic to compensate
Global NAPs in some way for the delivery of ISP-bound traffic.*’

17. Sections 251 and 252 of the Act create, inter alia, negotiation and arbitration
procedures for CLECs to interconnect with incumbent LECs in order to provide competing
communications services. Congress gave exclusive authority over those processes to state
commissions, even though the interconnection matters encompassed by sections 251 and 252

9 See§ 9, supra; see also US West Communications v. MFS Intelenet, Inc., ___ F.3d __, 1999 WL 799082 (9th
Cir. (Wash.)) ("The FCC has held parties are bound by interconnection agreements that include 1SP-Bound Traffic
in their reciprocal compensation provisions and are approved by a state commission."); fllinois Bell Telephone
Company v. WorldCom Technologies, Inc., 179 F.3d 566, 574 (7th Cir. 1999) (stating that "[t]he Commission could
not have made clearer [in the Reciprocal Compensation Order] its willingness -- at least until a federal rule is

promulgated -- to let state commissions make the call [regarding the appropriate compensation mechanism for ISP-
bound traffic.]").

$ Seeq 12, supra.

¥ See, e.g.. MCI WorldCom Technologies, Inc. Order, D.T.E., 97-116-D, Motions for Reconsideration filed by
Global NAPs, Sprint Communications, and RCN Telecom (July 13, 1999).

% See Complaint of Global NAPs, Inc. v. Bell Atlantic, Commonwealth of Massachusetts Department of
Telecommunications and Energy, D.T.E. 99-39 (filed April 16, 1999), attached to Letter from Karlyn D. Stanley to

Magalie Roman Salas, dated August 10, 1999, File No, E-99-22; see also Initial Brief of Global NAPs on Non-Cost
Issues, at41 n.32.

% Initial Brief of Global NAPs on Non-Cost Issues, at 41; Reply Brief of Global NAPs, at 20. Global NAPs
characterizes this possibility as remote, at best, but we must accept at face value the Massachusetts DTE's repeated

assertions that it still could construe the existing interconnection agreement as requiring inter-carrier compensation
for ISP-bound traffic. )

11
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have both interstate and intrastate aspects.®® Thus, the fact that ISP-bound traffic is largely
interstate does not necessarily mean that such traffic cannot fall within the state-supervised
negotiation and arbitration processes set forth in sections 251 and 252.%°

18. A careful reading of sections 251 and 252 reveals, in fact, that ISP-bound traffic
may fall within the state-supervised negotiation and arbitration processes set forth therein.*® It is
beyond debate that the rates, terms, and conditions under which carriers will exchange traffic
may be essential terms of some interconnection agreements. Moreover, sections 252(b)(1),
(b)(4)(C), and (c)(1) require a state commission to resolve any "open issues" between the parties
negotiating an interconnection agreement, and, in doing so, to ensure that such resolution meets
the requirements of section 251.°* Section 251(d)(3) specifically preserves state authority to
impose any "access and interconnection obligations" that are not either inconsistent with or
disruptive of the requirements and purposes of the Act.®> Thus, it was within our discretion to
direct in the Reciprocal Compensation Order that, on an interim basis, inter-carrier compensation
for ISP-bound traffic should be treated as an "open issue" subject to the state-supervised
negotiation/mediation/arbitration processes set forth in sections 251 and 252 of the Act.
Accordingly, whether the existing interconnection agreement between Bell Atlantic and Global
NAPs does or should provide for inter-carrier compensation for ISP-bound traffic is an
appropriate area of inquiry for the Massachusetts DTE under sections 251 and 252 of the Act,
even though ISP-bound traffic is largely interstate.

19.  Global NAPs does not appear to argue otherwise. In fact, Global NAPs (along
with other Intervenors) filed a brief in the appeal of the Reciprocal Compensation Order
contending (consistent with our analysis here) that state commissions do have authority under

** Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket Nos.
96-98, 95-185, First Report and Order, 11 FCC Red 15499, 15520, § 41 (1996) (Local Competition Order), aff'd in
part and vacated in part sub nom. Competitive Telecommunications Ass'n v. FCC, 117 F.3d 1068 (8th Cir. 1997)
(CompTel), aff'd in part and vacated in part sub nom. fowa Utils. Bd v. FCC, 120 F.3d 753 (8th Cir. 1997) (Jowa
Utils. Bd), aff'd in part and rev'd in part sub nom. AT&T Cos. v. lowa Utils. Bd., 119 S. Ct. 721 (1999); Order on
Reconsideration, 11 FCC Red 13042 (1996); Second Order on Reconsideration, 11 FCC Red 19738 (1996); Third
Order on Reconsideration and Further Notice of Proposed Rulemaking, 12 FCC Rcd 12460 (1997); further recon.

pending, see also Reciprocal Compensation Order, 14 FCC Red at 3704-5, 4 25.

¥ Reciprocal Compensation Order, 14 FCC Red at 3704-5, § 25.

® In conducting arbitration procedures under section 252 of the Act, however, state commissions still must
comply with our rules and our interpretation of the Act. Thus, when we adopt federal rules for inter-carrier
compensation for ISP-bound traffic, state commissions conducting arbitrations must abide by these rules.

' 47 U.S.C. §§ 252(b)(1), 252(b)(4)(C), and 252(c)(1).

“ 47 US.C. § 251(d)(3).
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sections 251 and 252 of the Act to determine whether interconnection agreements do or should
contain inter-carrier compensation mechanisms for ISP-bound traffic.©

20.  Global NAPs points to our brief in the appeal of the Reciprocal Compensation
Order to support its position that, until we adopt a federal rule on the subject, state commissions
have concurrent, not exclusive, authority to establish inter-carrier compensation for ISP-bound
traffic.** This means, in Global NAPs' view, that its federal tariff properly invokes the
Commission's concurrent jurisdiction. The Commission, however, speaks through its orders, and
nothing in our Reciprocal Compensation Order changes the analysis herein.

21.  'We need not decide here in the abstract whether Global NAPs may file any tariff
addressing compensation for terminating ISP-bound traffic, because we find the tariff before us
to be unjust and unreasonable. Section 7A.1 of the tariff provides that the tariff applies "to all
ISP-bound traffic for which the Company does not receive compensation from the Delivering
LEC under the terms of an interconnection agreement entered into pursuant to sections 251 and
252 of the Communications Act. . . ."** As first explained above, however, the parties do not
know at this time whether compensation is due pursuant to their agreement, and will not know
until the Massachusetts DTE makes its final determination. Indeed, they have apparently been
unsure of the answer to this question even since the agreement was signed.*® Thus, the parties
are unable today to determine whether this tariff is actually applicable. We find that Global

& See Joint Brief of Intervenors in Support of Respondents in Opposition to the LEC Petitioners, Bell Atlantic
Telephone Companies, Inc. et al. v. FCC, Nos. 99-1094, et al. (filed August 5, 1999).

 See Initial Brief of Global NAPs on Non-Cost Issues, at 4, 34-35; Reply Brief of Global NAPs, at 18-19; see
aiso Brief for Federal Communications Commission, Bell Atlantic Telephone Companies, et al v. FCC, Nos. 99-
1094 et al, at 47 (filed July 22, 1999). The portion of the Commission's D.C. Circuit brief to which Global NAPs
refers states:

The ILECs assert that the Commission has no authority to “authorize" state commissions to impose
reciprocal compensation obligations to calls beyond the scope of Section 251(b)(5).... In this case, the
Commission is not affirmatively authorizing the state commissions to impose reciprocal compensation
obligations; the Commission is rendering an interpretation that imposing such obligations is not
inconsistent with the Act or with existing federal rules, and therefore is not prohibited. The Commission
issued a declaratory ruling to remove uncertainty and to settle a controversy, rather than an order
authorizing, mandating, or prohibiting any particular action. Thus, the issue is not whether the
Commission improperly authorized the state commissions to take a particular action, but whether the
Commission correctly determined that state commissions have authority to take that action in the absence
of contrary federal law. Id.

% Specialized Common Carrier Service Regulations and Rates of Global NAPs, Inc., Tariff F.C.C. No. 1, at 82,
Section 7A.1 (effective April 15, 1999).

% See§ 4, supra.
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NAPs has acted unreasonably in implementing tariff provisions under which the purported
customer cannot readily discern whether it is incurring the tariffed charges at the time that they
are allegedly incurred. We find that Global NAPs cannot reasonably bill Bell Atlantic under this
tariff when the very applicability of the tariff has yet to be determined.

22.  The contingent and unclear applicability of the tariff defies the Commission's
longstanding interpretation of section 201(b) of the Act, as reflected in section 61.2 of our
rules.*” Those authorities require that the applicability of the tariff rate, and its terms, be clear
and explicit. :

23.  Moreover, it seems evident that any federal tariff purporting to govern inter-
carrier compensation for ISP-bound traffic could be reasonable only if it mirrors any applicable
terms of the party's interconnection agreement, as construed by the appropriate state commission.

Using the tariff process to circumvent the section 251 and 252 processes cannot be allowed. In
this regard, we find the tariff to be unreasonable in another respect. Section 7A.1 purports to
apply the tariff even when a valid interconnection agreement could be in place. That is, the tariff
by its terms applies not simply where no agreement addresses compensation for the traffic at
issue, but in any circumstance where Global NAPs does not receive compensation. It is certainly
possible that parties could have addressed ISP-bound traffic in their agreements without
requiring payment to the terminating carrier, e.g., by agreeing to a bill and keep arrangement.
This tariff provision seems to purport to override any such agreement.

24. Finally, in addition to the above findings, Global NAPs' tariff is unlawful on
independent grounds. In particular, its tariff is not self-contained, but instead cross references,
impermissibly, "an interconnection agreement."*® This violates section 61.74(a) of our rules,*®
which provides that, in the absence of a waiver granted under sections 61.151, 61.152, and
61.153 of the Commission's rules,” "no tariff publication filed with the Commission may make
reference to any other tariff publication or to any other document or instrument."” As the
Commission has declared previously,

¥ 47 U.S.C. § 201(b). Section 61.2 of the Commission's rules states that "[i]n order to remove all doubt as to
their proper application, all tariff publications must contain clea[r] and explicit explanatory statements regarding the
rates and regulations.” 47 C.F.R. § 61.2.

 Specialized Common Carrier Service Regulations and Rates of Global NAPs, Inc., Tariff F.C.C. No. 1, at 82,
Section 7A.1. _ ’

% 47 C.F.R. § 61.74(a).
™ 47 C.F.R. §§ 61.151, 61.152, 61.153.
" 47 CFR. § 61.74(a).
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"a tariff should be complete when filed. Confusion may result if references to
other tariffs [or documents] are allowed since all important information will not
be consolidated in one place and references may be incomplete. In addition,
referenced documents may not be easily accessible to the public."”

Global NAPs' improper cross-referencing of an exogenous document renders the challenged
tariff provisions unlawful and is an independent and sufficient basis for granting Bell Atlantic's
complaint.” :

V. CONCLUSION

25.  For the foregoing reasons, we grant Bell Atlantic's complaint and hold that
Sections 7 and 7A of Global NAPs' tariff are unlawful under section 201(b) of the Act. In
addition, we find that Sections 7 and 7A of Global NAPs' tariff are unlawful, because they do not
comply with Part 61 of our rules.

26.  Having found that the Tariff is unlawful for the reasons set forth above, we need
not reach each of the other grounds asserted by Bell Atlantic in its complaint. We caution that
this does not, however, constitute a conclusion that the Tariff is reasonable with respect to issues
not raised or discussed here.

7 Amendment of Parts 1 and 61 of the Commission's Rules, Report and Order, 98 F.C.C.2d 855, 876 at {80
(1984).

7 See Revisions to Southwestern Bell Telephone Company Tariff F.C.C. No. 68, Order, 4 FCC Rcd 2624 (1988);
AT&T Communications Revisions to Tariff F.C.C. No. 15, Competitive Pricing Plan No. 12, DA 93-383, Order,
1993 WL 756821 (Com. Car. Bur. rel. April 2, 1993); Lincoln Telephone and Telegraph, Memorandum Opinion
and Order, 78 F.C.C. 2d 1219 (1998).
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V. ORDERING CLAUSE
27.  Accordingly, IT IS ORDERED, pursuant to sections 4(i), 4(j), 201(b), and 208 of
the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j), 201(b), and 208 and

sections 61.2 and 61.74 of the Commission's rules, 47 C.F.R. §§ 61.2, 61.74, that Bell Atlantic's
complaint is GRANTED, to the extent indicated herein.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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